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TRUST AND ESTATE  

LITIGATION 
 

BY PROFESSOR RANDALL ROTH 

 

I. OVERVIEW 

A. The Fiduciary Litigation Committee of the American College of Trust & Estate Counsel 

didn’t exist until 1991, and now it is one of the College’s largest and most active 

committees.  This is one of many indicators that trust and estate litigation is increasingly 

common.
1
   

 

For better (if you specialize in trusts and estates litigation) or worse (if 

you are an estate planner, a fiduciary, or an errors and omissions 

insurer), litigation in the trusts and estates arena continues to be a growth 

industry.
2
 

 

B. Among other possible explanations,
3
 trust and estate law has evolved away from devotion 

to bright lines and formalism (referred to as “harsh and relentless formalism” by the 

reformers), toward a softer, more subjective kind of justice.  It is now relatively easy to 

initiate a lawsuit dealing with a trust or estate, make difficult-to-disprove factual 

allegations, and make a non-frivolous demand for a “fair and just” result—even if it 

requires pushing aside the words of a statute or governing instrument.   

 

                                                           
1
 See John T. Rogers, Jr., “Avoiding and Managing Litigation (for Planners and Fiduciaries),” ALI-ABA Course 

Mat. #SS043 (June 2011) (“litigation in the trusts and estates arenas continues to be a growth industry”); Adam 

Gaslowitz and Jennifer Ringsmuth, “Will Contest, Probate, and Fiduciary Litigation Trends: A Bird’s Eye View,” 

ALI-ABA Est. Plan. Course Mat. Jn., p. 19 (Oct. 2011); Dana G. Fitzsimons, Jr., “Bullet-Proofing the Estate Plan: 

Review of Recent Fiduciary Litigation,” ALI-ABA Course of Study Materials #ST034, March 2012; Dennis R. 

Rose, “Risk Management for Trust and Estate Lawyers,” ALI-ABA Course of Study Materials #SU003, July 2012; 

Bruce S. Ross, “Ethical Issues in Practice: Important Fiduciary Litigation,” ALI-ABA Course of Study Materials 

#ST041, April, 2012; Dominic J. Campisi, “Trustee Liability and Damages,” ALI-ABA Course of Study Materials 

#SU003, July, 20012; John Brooks and Samantha Weissbluth, Risk Management for Trustees: Becoming Ill-suited 

for Litigation, ALI-SR003 ABA 325 (July 2009), citing Susan W. Drewke and Richard A. Naski II, Representing 

Fiduciaries in Trust and Estate Litigation, Illinois Institute of Continuing Legal Education Handbook: Litigating 

Disputed Estates, Trusts, Guardianships, and Charitable Bequests, at 7-5 (2009).See also the McGuireWoods on-line 

quarterly collection of “Recent Cases of Interest to Fiduciaries.”  The January 2013 issue is available at 

http://www.mcguirewoods.com/news-resources/publications/taxation/recent-fiduciary-cases-2013-jan.pdf. 
2
 John T. Rogers, Jr., Avoiding and Managing Litigation (For Planners and Fiduciaries), ALI-ABA Course of Study 

Materials #SS043, June, 2011, p. 1. 
3
 Id.  See also Randall Roth, “Update on Popular Estate Planning Strategies,” ALI-ABA Course of Study Materials, 

#SH059 (Feb. 2003) (“the aging of America and the weakening of traditional family structure are having an impact 

on relationships and decision-making dynamics”) (“combine a dysfunctional or spread-out family, a deep-pocket 

estate planner and the clarity of 20/20 hindsight, and you've got a recipe for trouble”). 
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Traditional wills acts establish a gauntlet of formalities that must be run 

before a document may earn the name “Will.” . . . A careful review of 

case law, however, reveals that . . . notwithstanding frequent declarations 

to the contrary, many courts are as committed to ensuring that testators 

devise their estates in accordance with prevailing normative views as they 

are to effectuating testamentary intent.  Those courts impose upon 

testators a duty to provide for those to whom the court views as having a 

superior moral claim to the testator's assets. . . . Courts impose and 

enforce this moral duty . . . through the covert manipulation of doctrine. . . 

. [D]octrines such as capacity, undue influence and fraud [are used] to 

frustrate the testator's intent. . . .  At the end of the day, testamentary 

freedom exists for the vast majority of testators who happen to have the 

same sense of duty and moral obligation that the law implicitly imposes—

but often not for those who hold non-conforming values.
4
 

C. Like it or not, wealth planning advisers may have “skin in the game.”
5
  If something goes 

wrong, adversely affected parties are increasingly likely to sue everyone who had 

anything to do with the “flawed” plan.   

1. An increasing number of states have done away with the requirement of privity, 

making it possible for intended beneficiaries (usually the client’s children) to sue 

wealth-transfer advisers with whom they have never had a personal relationship.
6
  

2. Hindsight bias is “powerful, pervasive, and insidious.”
7
  Advisers must not just do a 

good job, but also be able to prove that they did it right.  Disappointed parties in an 

underlying trust and estate dispute may view their problems as directly traceable to 

someone’s negligence. 

3. Advisers should document important recommendations and decisions “as if they were 

certain to be second-guessed by an uncharitable know-it-all.”
8
 

4. Wealth advisers, trustees and other fiduciaries theoretically can avoid liability by 

doing a good job.  But for several reasons, that may not be enough to avoid being 

sued, and that can be a nightmare regardless of the outcome.  Reasons include: 

 

5. The financial costs of defending the action can be substantial, certainly in the form of 

out-of-pocket expenditures, but also in opportunity costs and productivity losses due 

to strain on the individuals involved. 

 

6. Even a frivolous lawsuit can damage reputations.  Media increasingly watch for and 

report on filed lawsuits, and they usually base much of the initial report on statements 

                                                           
4
 Melanie B. Leslie, The Myth of Testamentary Freedom, 38 ARIZ. L. REV. 235, 235-37 (1996). 

5
 See Randall Roth, “Practical Strategies for Avoiding Ethical Dilemma & Malpractice Nightmares While Engaged 

in the Potentially Hazardous Activity of Wealth Planning,” 2013 Kansas City Estate Planning Symposium. 
6
 John T. Rogers, Jr., Avoiding and Managing Litigation, supra note 2, at 11. 

7
 See, e.g., Robert L. Wears & Christopher P. Nemeth, Replacing Hindsight With Insight:  Toward a Better 

Understanding of Diagnostic Failures, 49 ANNALS EMERGENCY MED. 206 (2007); George Szmukler, Homicide 

Inquiries:  Causality and the Pervasive Influence of Hindsight, 24 PSYCHIATRIST 6 (2000). 
8
 Randall Roth, Hindsight Bias and the Curse of Knowledge, 139 A.B.A. TRUST & INVS. 30 (2011). 
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in the complaint.  Numerous examples of this phenomenon are provided in this 

outline.  

 

7. Experts sometimes say the darnedest things, especially when they assume that every 

factual allegation in the complaint is accurate.   

 

8. Many lawsuits eventually boil down to questions of fact.  Having the facts on your 

side is small consolation if you have the burden of proving them and cannot do so.  

 

9. Some judges exert significant pressure to settle rather than go to trial.  That tends to 

benefit unreasonable people to the detriment of reasonable ones. 

 

10. Once a matter gets into the courtroom, anything can happen.  Simply being in the 

right is no guarantee of ultimate success in a lawsuit.  Ask any litigator. 

 

D. Do not be misled by the dearth of decided cases in some of the areas addressed herein.  

Only a small percentage of the cases on which I’ve served as a consulting or testifying 

expert actually went to trial, and an equally small percentage of these resulted in an 

appellate opinion.  The vast majority of the initial pool of disputes settled out of court, 

often on confidential terms.
9
   

A major reason that the impact of capacity litigation in America is so 

difficult to measure is that most of it is directed towards provoking pretrial 

settlements, typically for a fraction of what the contestants would be 

entitled to receive if they were to defeat the will.  Especially when such 

tactics succeed, they do not leave traces in the law reports.  Thus, the odor 

of the strike suit hangs heavily over this field.
10

 

E. Litigation is seldom fun, despite what a recent movie might suggest.  The Descendants 

(2011), starring George Clooney under the direction of Alexander Payne, put estate 

planning and the Rule Against Perpetuities on the map.
11

  It also won the 2012 Academy 

Award for Best Screenplay.  But it may have left movie-goers with a misimpression. 

1. Acting as the trustee of a trust that must dissolve in seven years, the character 

played by George Clooney rejects a $500 million offer on non-income-

producing land that the beneficiaries want sold.  When the beneficiary who is 

played by Beau Bridges threatens to sue, Clooney calmly says, “That will just 

bring us closer,” as though litigation can double as a family picnic.   

                                                           
9
 Family dynamics and disputed questions of fact are usually major factors in these under-the-radar controversies. 

10
 John H. Langbein, In Living Probate: The Conservatorship Model, 77 MICH. L. REV. 63, 66 (1978). 

11
 See Julia Flynn Siler, The Descendants Aims to Lay Down the Law in Hawaii, WALL ST. J., Nov. 26, 2011 

(“Professor Roth, the co-author of Broken Trust: Greed, Mismanagement, & Political Manipulation at America’s 

Largest Charitable Trust, provided guidance on trust law to the filmmakers.”); see also Deborah Jacobs, George 

Clooney Makes Estate Planning Sexy, FORBES, February 23, 2012 (“Estate planning doesn’t often make it to the 

Academy Awards.  But that’s happened this year, when The Descendants was nominated for Oscars in five 

categories, including best picture, best actor (George Clooney) and best director (Alexander Payne). . . . [T]he legal 

issues were painstakingly developed and fact-checked. . . . Payne consulted Randall Roth, a professor at the 

University of Hawaii School of Law.”). 
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2. That particular reel story was inspired by real stories in Hawaii that included 

highly contentious and breathtakingly expensive lawsuits, several of which are 

described below.
12

 

II. SELECTED AREAS OF TRUST AND ESTATE CONTROVERSY 

A. Dynasty trusts magnify the importance of key decisions by settlors, trustees, and lawyers, 

and the need to spell out those decisions in a well-written governing instrument.  Several 

big old Hawaiian trusts may have inspired the story in The Descendants: 

1. Nearing the end of its perpetuities period, the Galbraith Estate had more than 600 

beneficiaries.  Because of a poorly worded will, there was litigation over how long 

the trust would last, whether beneficial interests could be freely transferred, and how 

the termination distributions would be allocated.
13

   

2. The Damon Estate
14

 generated major litigation over a variety of issues, including 

when the trust had to terminate,
15

 the meaning of “per stirpes” in the governing 

document,
16

 and conflict of interests issues.
17

   

3. The Campbell Estate had interesting litigation before its mandatory termination in 

2007.  Unless the Damon trustees, who sold all trust property and distributed money, 

the Campbell trustees dropped the bulk of the trust property into an LLC and simply 

distributed units of ownership in the LLC upon termination of the trust.
18

   

a. One case involved the attempt of a local TV station and afternoon newspaper to 

intervene as “interested parties” with a goal of opening a sealed record to learn the 

particulars of why trust beneficiaries forced the trustees to file a malpractice 

action against lawyers who had allegedly mishandled a trust matter.
19

  

b. As if to underscore the asset-protection nature of such trusts, several of the thirty-

one beneficiaries of this $2.3 billion estate hed filed for personal bankruptcy.
20

   

c. One of those beneficiaries may have qualified for a larger termination distribution 

because she had been legally adopted by her grandmother.
21

  That share 

reportedly was a quarter-billion dollars.
22

 

                                                           
12

 See also Randall Roth, Deconstructing The Descendants:  How George Clooney Ennobled Old Hawaiian Trusts 

and Made the Rule Against Perpetuities Sexy, available from the author. 
13

 Fitchie v. Brown, 18 Haw. 52, 74 (1906), aff’d, 211 U.S. 321 (1908); Hawaiian Trust Co. v. Galbraith, 25 Haw. 

174 (1919); Unreported decisions in Hawaii Probate Court (2011). 
14

 See Trust Created Under the Will of Damon, 76 Haw. 120 (1994) (Hawai‘i Supreme Court found unreasonable a 

lower court’s ruling that Samuel Damon intended for the trust to last for an “extra” twenty-one years, so trust had to 

terminate in 2004); In re Estate of Damon, 109 Haw. 502 (2006) (per stirpes, as used by Damon, calls for “strict” or 

“English” per stirpes, which means much larger shares for descendants of Damon’s one son as compared to those of 

his more prolific other son); see generally Mary Vorsino, High Court Settles Damon Estate Distribution, HONOLULU 

STAR-BULLETIN, Feb. 17, 2006. 
15

 In the Matter of the Estate of Samuel M. Damon, 76 Haw. 120 (1994). 
16

 In the Matter of the Estate of Samuel M. Damon, 109 Haw. 502 (2006). 
17

 In re Estate of Damon, 119 Haw. 500 (2008). 
18

 See Rick Daysog, The Great Divide, HON. ADVERTISER, June 11, 2006; Allison Schaefers, Campbell Heirs Opt 

for Private Business, HONOLULU STAR-BULLETIN, Oct. 6, 2004. 
19

 KITV-4 v. Hirai, 106 Haw. 453 (2005). 
20

 Jim Dooley, Campbell Estate Heir Files for Bankruptcy, HONOLULU ADVERTISER, April 29, 2003; Pat Omandam, 

‘Kekau’ Lives Up to Her Royal Lineage, HONOLULU STAR-BULLETIN, July 22, 1998. 
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4. The Lucas Estate has been in the news recently, primarily because of a tragic accident 

that took seven lives, but also because disputes involving alleged breaches of 

fiduciary duty and a related malpractice verdict.
23

  Some of the same parties are 

involved in disputes over a separate trust.
24

 

B. Wills and trusts are sometimes contested by disappointed parties who are now alleging 

lack of capacity, undue influence and/or fraud, among other possible claims. 

1. The high-profile Dorcy case settled recently on confidential terms, but the allegations 

and denials were widely covered by media organizations in Hawaii.  The following 

excerpts are from an article in The Maui News: 

A March [2012] trial . . .  is scheduled to determine the fate of the $70 

million-plus estate of Laurence Dorcy, one of Maui’s richest men, who 

died in June [2011].  . . . His estate—inherited wealth—is being disputed 

between a slew of charities, who thought they were to get almost all the 

assets; and Hans Kanuha, a Maui resident who under a later will filed 

shortly before Dorcy's final illness would get everything. . . . Kanuha 

[claims] that Dorcy loved him so much he tried to adopt him, although . . . 

the adoption was granted . . .  [while] Dorcy was in a Honolulu hospital, 

unconscious from pneumonia. . . . Dorcy met Kanuha . . . when Kanuha 

was “pumping gas[.]” . . . 

Dorcy fired Ann Pettigrew, who had worked for Dorcy and for his mother 

as a caregiver, and other attendants, leading to an allegation in court 

documents that Kanuha . . . had maneuvered to isolate and influence a 

sick man. . . . Pettigrew was replaced as caregiver by [a woman] who had 

no work experience except at McDonald’s. . . .  

Dorcy got several of his physicians to write letters stating that he was of 

sound mind, capable of handling his financial affairs.  Kanuha said he 

may have suspected that Pettigrew and the other dismissed helpers would 

raise claims of undue influence. . . . The two trusts are both complicated, 

with many duties imposed on the trustees. . . . [T]his case is the second-

largest, trust-inheritance challenge in the history of Hawaii, second only 

to the struggle over the estate of heiress Doris Duke.
25

 

2. As a practical matter, burden of proof in trust and estate litigation can make all the 

difference.  The Dorcy case settled almost immediately after the judge ruled that the 

burden of proof with respect to any undue influence shifted, so that the proponent of 

the will (Kanuha) had to prove the absence of such undue influence.
26

 

                                                                                                                                                                                           
21

 http://en.wikipedia.org/wiki/Abigail_Kinoiki_Kekaulike_Kaw%C4%81nanakoa#cite_note-0. 
22

 Id. 
23

 Harold Nedd, Son Sues Father, Uncle in Fight Over Lucas Estate, PACIFIC BUS. NEWS, March 18, 2007; Tom 

Finnegan, Pflueger Drives Wide Emotions on Kauai, HONOLULU STAR-BULLETIN, March 26, 2006; Peter Boylan & 

Jan TenBruggencate, Victims’ families Sue Kaloko Dam Owners, HONOLULU ADVERTISER, June 30, 2006. 
24

 Jim Dooley, Cassiday Trust Battle Goes to Court, HONOLULU ADVERTISER, May 21, 2008. 
25

 Harry Eagar, Trial to Determine Fate of $70M-plus Estate, MAUI NEWS, Oct. 6, 2011 
26

 Brian Perry, Parties in Multimillion-dollar Dorcy Case Reach Settlement, MAUI NEWS, Feb. 11, 2012. 
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3. The lawyer who drafted the contested will in Dorcy had been referred to the testator 

by the alleged influencer, Hans Kanuha.   

4. Although it’s not uncommon for a lawyer to represent both a testator and a 

beneficiary of that testator’s estate, extreme care is in order whenever such a conflict 

of interest exists. 

The lawyer must be extremely careful to avoid the possibility of a 

claim of undue influence.  Contact with the referral source should 

be kept to a minimum. . . . If the referral source is an existing client 

and is a prospective beneficiary, the lawyer should be doubly 

cautious.
27

 

5. In a New Jersey case, the lawyer prepared a will and trust for the testator at the 

request of the testator's daughter.  The changes favored the daughter.  According to 

the court, the lawyer “placed himself in a conflict of interest and professional loyalty 

between the testator and the beneficiary.”
28

  In some at least some jurisdictions, such 

a conflict of interests can, by itself, cause the burden of proof to shift. 

6. In re Estate of Herbert
29

 described the law on the issues of testamentary capacity, 

mistake, and undue influence:   

a. To have the capacity to make a will in Hawaii, one must be able to (1) identify the 

natural object of one's bounty and recognize one's relationship to them, (2) recall 

the nature and extent of one's property, and (3) dispose of one's property 

according to a plan formed in one's mind.  Furthermore, there is a strong 

presumption that an able-bodied testator knows the contents of his or her will. 

b. The four elements of undue influence in Hawaii are susceptibility to undue 

influence, opportunity to influence, disposition to influence, and coveted result.  

Undue influence requires proof that it operated as a present constraint at the time 

the will was made.  

c. Character evidence is admissible to establish undue influence, but only if the trial 

court first makes a threshold determination that the character evidence relates to a 

“disposition” to exert undue influence at the time the will is executed.   

i. The court must also determine that the probative value of the evidence is not 

outweighed by the potential for unfair prejudice.   

ii. Character evidence of general conduct without specific reference to influence 

over the testator at the time the will is executed is inadmissible.  

d. Lay opinion testimony that tends to prove undue influence at the time a will is 

signed is admissible.  Evidence of the defendant's conduct after the death of the 

testator that corroborates and tends to show the defendant's plan and motive to 

exert undue influence at the time the will was signed is admissible.  

                                                           
27

 John T. Rogers, Jr., Avoiding and Managing Litigation, supra note 2, at 3. 
28

 Haynes v. First Nat’l State Bank of N.J., 432 A.2d 890 (N.J. 1981).  But cf. In re Estate of Koch, 849 P. 2d 977 

(Kan. Ct. App. 1993). 
29

 In re Estate of Herbert, 90 Haw. 443 (1999). 
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7. The following excerpt summarizes facts in the Herbert case: 

The death of 84-year-old Carmen Herbert in her Diamond Head home in 

1990 unfolded into a decade-long legal battle over the terms of her final 

will, which unexpectedly left most of Herbert’s $2 million estate to a 26-

year-old handyman, Hanno Soth.  The will was challenged by Herbert’s 

church, which previously had been named to receive the inheritance, and 

the case became one of the very few of its kind to be contested all the way 

to the Hawaii Supreme Court. . . . Opposing attorneys each charged that 

the case was fueled by greed, but court records also show allegations of 

fraud, hints of a romance between Herbert and Soth, and suspicions of 

foul play, perhaps even murder.   

This will had been written by Soth . . . a student and surfer from Ontario 

[who] had known Herbert for less than three years. . . . [The contestants 

argued that Soth] schemed to insinuate himself into her affairs, and then 

took advantage of her failing memory and diminished capacity to cut off 

the church and put himself into her will. . . . Although faced with 

conflicting testimony on several points, a jury [decided against Soth].   

Settlement of the estate was again delayed [however] when Soth launched 

his own objections, this time in concert with the Shriners Hospital for 

Children, which had been named in an even earlier will . . . .
30

   

1. As bad as the above summary may sound, Soth’s lawyer presented a compelling 

competing story, including numerous credible witnesses who testified that 

Mrs. Herbert definitely “had her wits about her,” and that she knew “exactly what she 

was doing.”  The testimony of her personal physicians was consistent with that.
31

 

2. The Hawaii Supreme Court ruled that Soth’s attorney in the Herbert case could not be 

paid a penny of his $378,550 fee out of estate funds.  The court adopted a “per se” 

rule “that prohibits a finding of good faith on the part of a personal representative 

defending a will contest when (1) the personal representative was the proponent of 

the will and (2) the personal representative has been found to have exercised undue 

influence.”  Because Soth lacked the ability to pay his attorney out of his own pocket, 

the attorney received absolutely nothing for years of high-quality, well-intentioned 

lawyering.
32

  Other states are mixed on the question of whether the attorney for an 

undue influencer can sometimes be paid out of estate assets.  

3. In a Missouri case,
33

 where the validity of a trust was successfully contested because 

of the settlor's incapacity and undue influence, the trial court allowed the trustee to be 

reimbursed its attorneys’ fees from the trust estate.  According to the appellate court, 

a trustee is required to take all reasonable action necessary to uphold the validity of a 

                                                           
30

 Ian Y. Lind, A Test of Wills, HONOLULU STAR-BULLETIN, Oct. 10, 2000. 
31

 See also Malia Zimmerman, Controversy Surrounds Final Years of Life of Masumi Murasaki and His Caregiver, 

Jennifer Alonso-Toma, Now Wife of Mayoral Candidate Duke Bainum, HAW. REPORTER, Oct. 18, 2004, for a story 

that almost certainly affected the outcome of a hotly contested political campaign. 
32

 In re Estate of Herbert, 91 Haw. 107 (1999). 
33

 Anselmo v. Guasto, 13 S.W.3d 650 (Mo. Ct. App. 1999).  
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trust and preserve trust assets, which includes defending the trust in an action to have 

it declared invalid.      

8. Herbert and Dorcy are each unique factually, but the issues they raise are ubiquitous.  

If there were a prize for the most far-out facts and largest number of legal issues, the 

following story would certainly be a contender. 

In October 1966 a 95-year-old South Pasadena millionaire, Albert Otis 

Birch, with an estate estimated at $200,000,000, married his 59-year-old 

nurse, Pearl Choate. . . . Pearl Choate . . . had six husbands, one of whom 

she married twice.  She also had a lengthy criminal record including an 

acquittal for murder in 1938 (she shot a ranch hand in the back, but was 

successful in her claim of self-defense).  She spent 12 years in a Texas 

prison for murdering a carpenter who had obtained a civil judgment 

against her.  Pearl had come to work for Birch and his 93-year-old wife, 

Estelle, in the summer of 1965.  They procured her through a nurses’ 

registry after Estelle developed cancer. 

In April of 1966 Pearl moved the Birches from their 32-room South 

Pasadena mansion to her small home in Compton so she could “better 

attend” them.  Two months later the Birches and Pearl disappeared.  They 

were discovered in Mexico where Otis Birch told investigators he had come 

of his own volition for his health.  Not satisfied with this state of affairs, 

several distant relatives of Birches (they had no close relatives) petitioned 

in Los Angeles to have a guardian of the persons and conservator of the 

property appointed for the couple.  A cousin of Estelle was appointed 

guardian, and a bank was appointed conservator.  Meanwhile the Birches 

and Pearl had disappeared again and were traced to Harlingen, Texas, 

where Birch fractured his hip in a fall.  A local physician ordered Birch not 

to be moved for 30 days . . . . 

After Estelle died, Harlan Moehn of Iowa, a relative of Estelle Birch, 

located Pearl and Otis Birch in Breckenridge, Texas, where one of Pearl’s 

brothers ran a tavern.  Moehn and Dr. Heaton discovered that Pearl had 

filed an adoption application to be named Birch’s daughter.  Moehn 

arranged to see Birch on October 25; the discussion became heated and 

Pearl attacked Moehn with a butcher knife, screaming, “I’ll cut your heart 

out.”  He filed a complaint against Pearl, and she was arrested and booked 

on suspicion of assault with intent to commit murder.  After posting bond in 

the case, Pearl put Otis in a car and drove across the border to Altus, 

Oklahoma, where they were married in a flashy red sedan by a justice of the 

peace.  Birch, recovering from hip surgery, was lying on a mattress in the 

back seat of the car when the ceremony was performed.  “This was not a 

marriage of passion . . . he suggested it to protect my interests,” Pearl told 

newsmen.  She described the churchmen and relatives seeking to wrest 

Birch from her as “a bunch of vultures.” 

Moehn then sought a writ of habeas corpus in a Breckenridge court to 

release Birch from the control of his new wife.  Pearl brought Birch to 
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court, where he was the star witness.  Almost totally deaf, he heard little of 

the proceedings.  He had a new hearing aid, but Pearl had not yet obtained 

batteries for it.  When handed questions in writing, Birch answered in a 

booming voice that he was not being restrained against his wishes and that 

he did not want to return to California where, he said, the “authorities” 

wanted to test him for insanity.  The judge ruled that Birch was not being 

held against his will by his bride.  Pearl put her arm around Otis Birch, and 

they both smiled broadly for photographers . . . . 

In November 1966, Birch and his bride disappeared from Breckenridge.  

Her relatives refused to say where they had gone.  They were spotted briefly 

in Wichita Falls.  The Harlingen law firm Birch had hired during his one-

month stay there—with an unpaid bill of $7,500 for legal services—

discovered them in December occupying a house trailer in Odessa, Texas.  

From there they moved the trailer to Dallas, where Birch died on March 16, 

1967.  The next day Pearl had Birch’s body entombed at the Laurel Land 

Mausoleum in Dallas. 

By a handwritten will dated May 14, 1966, Birch devised all his property to 

Pearl.  A prior will of September 7, 1965, had left his estate to sixteen 

charitable organizations, mainly Baptist institutions.  The charitable 

organizations claimed Birch was mentally incompetent and unduly 

influenced by Pearl, but, after an extended lawsuit only about $50,000 in 

assets could be found.
34

 

9. When lack of capacity might be argued (as opposed to whether or not you think your 

client might lack capacity), it just makes sense to take precautions.  Admittedly, 

options that may sound good in theory are sometimes neither feasible nor practical. 

a. I once polled a group of several dozen ACTEC fellows on the question of whether 

it is a good idea to video tape execution ceremonies when there is a significant 

chance of a contest when the client dies.  About half of them thought it was 

generally a good idea.  The others said they would never do that!  A spirited but 

inconclusive debate followed.  I have heard stories of disappointed heirs meekly 

leaving a lawyer’s office after being shown a video in which an obviously 

competent testator explains exactly why the will reads as it does.  In 2010, an 

Arkansas court concluded that the testator had the requisite capacity based on a 

video of the execution and expert testimony.
35

 

On balance it is probably not advisable to conduct a video 

recording, but if it is done, it should be by a professional 

videographer.
36

 

b. An examination by a psychologist or a geriatric psychologist, or perhaps by the 

client’s regular physician, makes total sense in theory, but there may be practical 

                                                           
34
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problems.  Consider the Herbert case, where two physicians who had treated the 

testator around the time of the execution later testified generally that she had 

capacity, yet the jury found that she did not.  The doctors in Dorcy proved to be 

equally irrelevant to the outcome.  Take that, you experts. 

c. There are mental exercises that lawyers could administer in their offices.
37

  These 

may not be worth the trouble because they are hardly authoritative, could always 

backfire, and the lawyer may end up a testifying witness. 

d. Various commentators believe some judges and many juries tend to favor the party 

with the “superior moral claim.” 38  They say will contests often hinge primarily on 

“the fact finder’s willingness to disregard evidence (and the fact-finder’s own 

biases) rather than on the facts of the case.”
39

 

e. No-contest clauses might help ward off a contest.  Also, use of a will substitute 

might create a statute-of-limitations problem for a would-be litigant. 

f. Strategic marriages and adoptions seem to be on the upswing.  Sometimes the goal 

is to deny standing to others; other times it’s an attempt to create a beneficiary of a 

trust fashioned by a now-deceased third party.
40

   

i. Do you think a person should be able to adopt his same-sex partner?  What 

about his spouse?  Compare Bedinger v. Graybill’s Executors, 302 S.W.2d 594 

(1957) (no public policy against the adoption of a wife) with Minary v. 

Citizens Fidelity Bank & Trust Co., 419 S.W.2d 340 (1967) (“Even though the 

statute permits such adoption . . . we nonetheless . . .view this practice to be an 

act of subterfuge which in effect thwarts the intent of the ancestor whose 

property is being distributed and cheats the rightful heirs. . . . We are faced 

with a situation wherein we must choose between carrying out the intent of 

deceased testators or giving a strict and rigid construction to a stature which 

thwarts that intent.”). 

ii. What about arguing that justice requires the recognition of an “equitable 

adoption” (i.e., a relationship that should be treated as parent/child despite the 

absence of a formal adoption)?
41

 

iii. What about arguing that justice requires the “right” result even when the law 

seems to call for a different one?
42
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g. Interestingly, the level of capacity required for marriage may be significantly 

lower than the level needed to write a will or fund a trust.  Cases where one spouse 

has tried to adopt the other spouse have mixed outcomes.
43

   

h. Doris Duke adopted an adult friend to make her a beneficiary of trusts established 

by Duke’s father many years earlier; but later had a falling out with the adopted 

daughter.  Unlike marriage, which can be ended by divorce, there was no legal 

mechanism for Duke to undo the adoption.  Although Doris did everything legally 

possible to prevent the adopted daughter from taking any part of her estate or her 

father’s trust, the Doris’s adopted daughter’s claims were eventually settled out of 

court for $65 million.
44

 

C. Depending on the circumstances, it may or may not be a good idea for the client to 

explain in writing why the estate plan does not include more, if anything, for the 

disappointed heir. 

D. Perhaps a mandatory arbitration clause would appeal to litigation-adverse clients.  George 

Washington’s will contained the following provision: 

My Will and direction expressly is, that all disputes (if unhappily any should 

arise) shall be decided by three impartial and intelligent men, known for 

their probity and good understanding; two to be chosen by the disputants--

each having the choice of one--and the third by those two.  Which three men 

thus chosen, shall, unfettered by Law, or legal constructions, declare their 

sense of the Testators intention; and such decision is, to all intents and 

purposes to be as binding on the Parties as if it had been given in the 

Supreme Court of the United States.
45

 

E. Intervivos transfers, perhaps to an irrevocable trust, help avoid a will contest.  The 

following notes were taken in 1909 by the attorney for Queen Liliuokalani, the last ruling 

monarch of the Kingdom of Hawaii: 

I said to her a will could be attacked after her death, when she would not be 

here to defend it.  I then told her that a trust deed would have this 

advantage over a will; namely, if any attack were made upon it, such attack 

would probably be made in her lifetime, and not, as in the case of a will, 

after her decease. There was one more important matter to resolve. 

Retaining the right to change the trust only with the trustees’ consent could 

protect the Queen from those who might try to take advantage of her well-

known generosity.  I said to her you will be importuned, probably for life, as 

the years go by, by those about you to provide for them, they claiming that 
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they have some call upon your bounty.  If this trust deed is made, your 

answer to all these demands and all these importunities may well be, ‘The 

book is sealed. I cannot change this trust deed without the consent of my 

trustees.’”
46

 

F. Some jurisdictions provide the option of pre-mortem probate. 

G. If a will contest is expected, perhaps the client should write checks to the potential 

beneficiaries at the same time she signs her estate planning documents.  If the donees of 

these strategic gifts cash the checks, it might make it difficult for them later to argue 

effectively that the donor lacked capacity. 

H. The careful selection of a trustee or personal representative could be critically important.  

Presumably anyone who crafts an estate plan does not want it to be ignored.  Consider the 

following excerpts from a Wall Street Journal article:
47

 

 When Bernard Manger died in 1995, he left behind a will that disinherited 

two of his four children from his $48 million estate.  The reason: They had 

married people who weren’t born Jewish.  He counted on his nephew to 

enforce his wishes. . . . The will requires [the decedent’s nephew] to play a 

rather intrusive role in the lives of his cousins‟ families.  Mr. Manger 

pledged to pay his grandchildren’s college tuition -- so long as they 

attended Sabbath services twice a month and joined a campus-based Jewish 

organization. . . . He authorized [his nephew] “to incur all reasonable 

expense and to hire all services and persons” needed to enforce the will.  

But [the decedent’s nephew] says, ‘We’re not going to hire inspectors; 

we’re family.’ 

 

[The decedent’s nephew] quickly moved to try to modify the will’s harshest 

provisions, interpreting his own appointment as trustee and executor as a 

signal from the grave.  ‘He knew who he was making the executor,’ the 

nephew says.  ‘He knew that these were my cousins and that I love them, 

and that by my nature I’m not as hard as the will was.   He knew what I 

would do.’ . . .  

 

[The decedent’s nephew] convened a series of family meetings and 

telephone conferences to work out an amendment to deal with the 

disinherited children. ...  The two spouses subsequently converted according 

to Orthodox customs, and the children now are beneficiaries. . . .” 

 

1. What would you have done under these circumstances?  Your answer to this question 

would assist me in deciding whether I ever want to rely upon you to carry out my 

wishes.  My simple point is that the lawyer needs to know who the client is, and what 
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constitutes ethical representation.  I will explain and illustrate that this can be quite 

tricky, with dangers on all sides.
48

 

2. By the way, Bernard Manger’s nephew was United States Senator Joe Lieberman.  

Notice that the article came out in the middle of the 2000 presidential campaign when 

Lieberman was Al Gore’s running mate.  Recall that Florida was eventually lost by 

the Gore/Lieberman ticket by the slimmest of margins.  I believe this story could have 

affected the vote of enough people in Florida to change the outcome of the election. 

I. What if your client is worried that treasure hunters will claim to be his non-marital 

children after he has died?  What can be done to prevent that kind of litigation?  The story 

of Larry Hillblom is interesting in that respect, to say the least.
49

 

Hillblom's will [contained] no disinheritance clause, which Hillblom thought 

was unnecessary since he did not recognize his illegitimate children.  After his 

death [while flying his airplane], his estate was the subject of lawsuits from 

children fathered across the Pacific.  According to Saipan law, illegitimate 

children born after a will has been drawn up are entitled to make a claim on the 

estate. . . . [Because]  Hillblom's body wasn't recovered in the crash; there was 

no DNA that could be used to determine paternity.  Mysteriously, his house in 

Saipan was discovered to have been wiped clean.  The sinks had been scrubbed 

with muriatic acid, and toothbrushes, combs, hairbrushes and clothes were 

found buried in the backyard, making them useless for DNA testing.
50

 

J. Can a trustee be liable for reporting undue influence?  According to the Uniform Trust 

Code and the Restatement Third of Trusts, the trustee of a revocable living trust (RLT) 

owes duties solely to the settlor while the settlor is alive.  The decision in a 2009 

Kentucky case has created significant uncertainty at least in situations where the settlor 

may lack the mental capacity to understand the operations of the trust.  Here the trustee of 

an RLT had a duty to inform beneficiaries that the trustee had been removed, and a new 

dispositive plan adopted, under suspicious circumstances.  The trustee had notified the 

beneficiaries a month after the settlor died, and was sued for doing so.
51

   

III.    HINDSIGHT BIAS AND THE CURSE OF KNOWLEDGE    

Nothing is so easy as to be wise after the event.
52

 

A. Hindsight bias stems from a widely acknowledged human tendency to view a known 

outcome as having been more foreseeable than it actually was prior to its occurrence.
 
  It 

can make misfortune look like incompetence, folly, or worse.
53 
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B. Hindsight bias is incredibly robust.  In a typical study of hindsight bias, two groups 

evaluate a real-life decision that had an undesirable outcome (e.g., a patient died or an 

investment lost money).  Both groups are given all of the relevant information that was 

available at the time of the decision, but one group is told ahead of time about the bad 

outcome.  That group is instructed to disregard the actual outcome when evaluating the 

decision.  Despite that instruction, however, the group that knows ahead of time about the 

bad outcome is always far more critical of the decision maker than is the other group. 

1. Even professionals whose jobs involve recognizing and disregarding inadmissible 

evidence are not always able to do the latter.
54 

 In one study, for example, groups of 

federal magistrate judges exhibited as much hindsight bias as did groups of mock 

jurors and other laypersons.
55

 

2. Psychologists roundly agree that hindsight bias is powerful, pervasive, and 

insidious.
56

  As one author put it, 

Warning people to ignore or not be influenced by the outcomes, or 

instructing them to put themselves in the position of the a priori decision 

maker, has little or no impact. . . . Hindsight bias is incredibly robust. . . 

. We know of no foolproof ways to prevent this bias. . . . Awareness and 

caution are our best defenses.
57

 

3. In one study, groups of federal magistrate judges exhibited as much hindsight bias as 

did groups of mock jurors and laypersons. 
58
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C. The Curse of Knowledge limits a person’s ability to appreciate what it would be like not 

to know an already-known fact.  It can lead to overreliance on the mere existence of a 

fact, as opposed to evidence that might someday be needed to prove that fact to others.
59

 

D. The take-home message for trustees and lawyers is to document each important decision 

as if it were certain to be second-guessed by an uncharitable know-it-all. 

E. The Curse of Knowledge is a less well-known psychological phenomenon that can 

exacerbate the consequences of hindsight bias.  This phenomenon occurs when parties 

assume that something they know will also be known by, or be obvious to, others.  

Because of this so-called curse, inexperienced trustees tend to underestimate the 

importance of contemporaneous documentation in the event of a lawsuit. 

1. At Stanford University, psychologist Elizabeth Newton assigned to participants in a 

study the role of tapper or listener.  Each tapper would tap out a well-known song for 

a listener, and then predict whether the listener would be able to identify it.  There 

was no music, just the tapped rhythm.  About half the time, the tappers thought the 

listeners would recognize the song, yet listeners did so less than three percent of the 

time.  The authors of the book Made to Stick attribute this to a “curse of knowledge” 

that is subtly pervasive:  “Once we know something, we find it hard to imagine what 

it was like not to know it.”
60

 

2. A corollary may be that honest people tend to assume that they will be believed when 

they tell the truth; after all, they know what they are saying is true, so they expect 

others to recognize it as true.  Because of such tendencies, a trust officer who knows 

that she just followed proper protocol in making an investment decision, or a 

practicing lawyer who carried out an engagement carefully and completely, might 

simply assume that she will recall key facts and be believed if she is later called upon 

to describe the steps she took in doing her job properly.   

3. I recall hearing a story about a village with two kinds of people: (1) those who had 

seen the vicious grizzly bear that roamed the nearby woods, and (2) those who had 

only heard about it.  According to the storyteller, one look in a villager’s eyes was 

enough to know which category that villager was in.  When conducting seminars for 

groups of professionals on the subject of fiduciary litigation, I honestly believe that I 

can distinguish the professionals who have been sued from those who haven’t.  The 

latter folks have all heard what it’s like to be sued, yet they tend to underestimate the 

difficulty of proving known facts.  They tend to rely on simply doing a “good job.”  

In contrast, those who have actually been sued invariably put heavy weight on being 

able to show a would-be plaintiff that each important decision was properly made. 

4. What a defendant knows to be true many not matter.  Justice in a courtroom isn’t 

about truth; it’s about evidence.
 
 To a litigant who has the burden of proof, evidence 

is everything.  Without it, the truth is legally irrelevant.  Testimony is evidence, of 
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course, but it is often of relatively little value: Whether or not a defendant met the 

standard of care and conduct, that person’s uncorroborated testimony will always be 

viewed as self-serving, and the credibility of such testimony will always be further 

eroded by the passage of time.  Facts that were unequivocal and undisputed at one 

time can be shockingly difficult to establish later if the only evidence is an interested 

party’s recollection.  

5. An absence of timely and complete documentation might itself be viewed as evidence 

of negligence.  Hindsight bias compounds the problem: Second-guessers might not 

expect every fact to be documented, but they usually expect it with respect to key 

decisions.  By the time of the lawsuit, of course, the decision being questioned is by 

definition key (i.e., that’s what the lawsuit is all about!), and that makes the need for 

good documentation “obvious” to a hindsightful viewer.  Less-than-perfect 

documentation can make it look as though the decision maker failed to follow proper 

protocol.  After all, proper protocol normally includes proper documentation. 

F. Several Examples Regarding Trustees. 

1. In a 2001 New York case,
61

 several months after a charitable lead trust was funded 

entirely with IBM stock, a corporate trustee’s investment committee considered 

diversifying the trust estate but decided to hold off until the price recovered from a 

recent decline.
 
Rather than bounce back, the price continued downward and the stock 

was worth only about half its original value by the time the trustee rendered an 

accounting to the beneficiaries.  The court noted that the trustee had “failed to follow 

its own internal protocol … [and] failed to conduct more than routine reviews of the 

IBM stock ….”
 
  Perhaps the trustee in that case did so fail.  Then again, maybe the 

trustee actually met the standard of care and conduct, but lacked the ability to prove it 

in court.  It bears repeating that justice in a courtroom is based on evidence, not truth. 

2. In a 2006 New York case,
62

 a bank trustee was sued for not diversifying a trust estate 

despite language in the governing agreement that encouraged the retention of a 

particular stock and relieved the trustee of liability “for any diminution in the value of 

such stock.”
 
The trustee was specifically authorized to sell that stock only if there was 

“some compelling reason other than diversification of investment.”  Based on the 

evidence it saw, the surrogate court concluded that there had been an “on-going self-

perpetuating atmosphere of neglect” and a “complete lack of documentation” that was 

“itself a breach of trust.”  It imposed a $21 million surcharge.  The appellate court in 

that case reversed the lower court’s decision because of a technicality (i.e., the lower 

court had ruled that the stock should have been sold as of an unpleaded date for 

unpleaded reasons), but we are again left to wonder whether the fundamental problem 

was an inadequate decision-making process or an inability to meet the burden of 

proof. 

3. Other matters should also be documented.  For example, it makes sense to put into 

writing the scope of a trustee’s legal responsibility when reasonable people could 

differ on what it is.   
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G. It would be a mistake for a trustee to assume that such plaintiffs would sue only the 

lawyer, especially if the trustee has marketed itself as having wealth planning expertise.  

Consider a 2007 Minnesota case where U.S. Bank held itself out as having individuals 

within its private client group who had expertise in tax planning as well as estate 

planning.
63 

 U.S. Bank served as trustee of marital and nonmarital trusts that were funded 

at the husband’s death.  After the wife’s subsequent death, the couple’s children sued 

U.S. Bank for not forming a family limited partnership to qualify for valuation discounts.  

A Yale law professor testified against U.S. Bank, opining that its failure to engage in 

such planning amounted to “leaving free money on the table.”
 
 After thirty-four trial days 

and testimony from twelve expert witnesses, the court issued a 176-page opinion in favor 

of U.S. Bank.  The couple’s lawyer had already settled for an undisclosed amount.  In 

2008, Bank of America defended a similar claim in Kansas.
64

 

H. In a 1999 Maine case,
65

 Union Trust did what U.S. Bank and Bank of America in the 

above cases were sued for not doing:  It suggested formation of a holding company to 

facilitate the making of discounted gifts.
 
 Unfortunately, the strategy failed because of 

implementation problems.  The lower court granted summary judgment to both Union 

Trust and the lawyer who seemingly had been responsible for implementing the strategy.  

The Maine Supreme Court affirmed with respect to the lawyer because the claims against 

him were time-barred by the statute of limitations, but reversed with respect to the claims 

against Union Trust, because it had “increased its role” by recommending the tax-saving 

strategy.   

I. Similarly, a corporate trustee in Maryland was held liable, along with its client’s lawyer, 

for failing to advise the client that her exercise of a power of appointment might be 

ineffective and thereby result in unnecessary taxes.
66

 
 
Mercantile-Safe Deposit & Trust 

Company argued that it had not been paid to provide such advice, and that providing it 

would have been the unauthorized practice of law in any event.  The court was unmoved: 

Banks . . .  with trust or fiduciary departments customarily provide estate 

planning services without making a contemporary charge. . . . By virtue of 

Mercantile’s undertaking to provide estate planning advice . . . [and] in 

consideration of being named the fiduciary under [the client’s] will and 

testamentary trusts, an implied contractual relationship existed between them that 

was broader than the formal contract governing their agency relationship. 

This decision has disturbing implications.  If additional responsibilities can be “implied,” 

the alleged duties to suggest, pursue, or supervise specific tax-saving strategies may be 

just the beginning.  A growing number of commentators suggest that estate planners may 

have a duty to provide asset-protection advice.
67
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And some commentators suggest a possible duty to move a trust situs to a more 

accommodating jurisdiction when circumstances make that attractive.
68

 

J. Keep in mind that discussing a strategy is not necessarily the same thing as explaining it 

well enough for the client to make an informed decision.  There are practical problems 

with trying to document not only that the matter was raised and rejected, but that the 

rejection was fully informed.  No easy answers here, other than to proceed with caution:  

“Forewarned is forearmed.” 

K. Is it possible that a trustee could be required to seek a judicial modification of a 

problematic trust agreement?  A trustee successfully sought such a change in a 2007 

Washington case.
69

  The trustee’s parents had established the trust to benefit the 

trustee/beneficiary, but eventually the trust corpus would have to be distributed in equal 

shares to the settlors’ grandchildren (the trustee’s children).  This presented a problem 

from the family’s point of view, because one of the remainder beneficiaries was legally 

incompetent and was receiving extensive Medicaid benefits.  The trustee sought to 

modify the terms of the trust so that beneficiary’s share would eventually pass to a 

special needs trust rather than outright to the beneficiary.  The lower court ruled against 

the petition, but the appeals court granted it:  

There is no question that changed circumstances have intervened to 

frustrate the settlors’ intent. . . .  Not only is [the special-needs child] 

unable to manage the funds . . . but there is a likelihood that the funds will 

be lost to the State for her medical care.  It is clear that the settlors would 

have wanted a different result. . . .  Special needs trusts were created in 

order to allow disabled persons to continue receiving governmental 

assistance for their medical care, while allowing extra funds for assistance 

the government did not provide.  Given this legal backdrop, the trial court 

should not have considered any loss to the State in determining whether an 

equitable deviation is allowed.  The law invites, rather than discourages, 

the creation of special needs trusts in just this sort of situation. . . .  Trusts 

established or funded by the disabled person are subject to 42 U.S.C. Sec. 

1396p(d)(4)(A), which entitles the State to receive all remaining trust 

amounts upon trust termination for medical assistance paid on behalf of the 

disabled beneficiary.  However, the State is not entitled to receive payback 

upon termination of a third party special needs trust for medical assistance 
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provided for the disabled beneficiary.  Here, the trust was established and 

funded by [the grandparents] . . . .  It is a third party special needs trust.  

The trust is not subject to State assistance payback and is not required to 

have a payback provision.  

That was a terrific outcome for the family.  But one wonders if other trustees have a duty 

to seek a modification in similar circumstances, or if their lawyers have a duty to raise it 

as a possibility?  The answer to each question could be “yes,” according to the 

Restatement (Third) of Trusts, if the trustee or the lawyer is actually aware that a purpose 

of the settlor would otherwise be jeopardized.
70

 

IV. AVOIDING LITIGATION UNDER THE PRUDENT INVESTOR RULE 

A. Although the prudent investing concept began over 150 years ago with court cases, it 

changed significantly with the publication of the Restatement (Third) of Trusts in 1992.  

Under old state trust investing rules, investments were viewed in isolation, rather than as 

part of a portfolio, and some assets were automatically considered prudent or imprudent.  

Academics, trustees, and advisors sought to eliminate these rules in favor of “modern 

portfolio theory.”
71

 

1. Modern Portfolio Theory includes the two types of risk: market risk, which deals with 

the volatility of a particular market (e.g., the stock market), and non-market risk, 

which deals with the volatility of a particular asset (e.g., a company that may go 

bankrupt).  An investor might reasonably expect to obtain higher returns by accepting 

greater market risk (i.e., investments in stocks are riskier than in bonds, so as market 

risk increases so should the return on investment).  On the other hand, non-market 

risk generates no additional return because an investor can avoid it by diversifying 

her investments.   

a. An investor should determine the level of volatility she is willing to accept in 

exchange for the return she hopes to receive.  This will determine the level of 

market risk she assumes.   

b. She should diversify her portfolio in accordance with her chosen level of market 

risk to avoid non-market risk.   

2. Trustees have the duty, “within a reasonable time after the creation of the trust, to 

review the contents of the trust estate and to implement decisions concerning the 

retention and disposition of original investments.”   

3. The Restatement (Third) of Trusts implies that a trustee may breach her fiduciary duty 

to preserve capital if she selects a level of return that allows inflation to erode the 

trust property’s value.  In other words, a trustee must accept a certain amount of 

market risk and avoid non-market risk by diversifying investments. 

B. Reported cases addressing the Prudent Investor Act have just started to emerge.   

1. Mere Increase in Value is Not Enough.   

                                                           
70

 See, e.g., RESTATEMENT (THIRD) OF TRUSTS §66(2), cmt. e. 
71

 This section is an edited version of materials prepared by Christopher P. Cline for an ALI-ABA teleconference, 

“A Guide to Advising Trustees on Investments,” that he and Randall Roth presented on Sept. 20, 2011.  It is used 

herein with Cline’s permission. 



21 

 

a. In an Alabama case,
72

 a decedent who was chairman of the board of the appellant 

bank created a trust, naming the bank as trustee.  The trust was funded seventy 

percent with the stock of the bank’s own holding company.  The beneficiaries 

argued that the bank breached its fiduciary duty to diversify and also engaged in 

self-dealing by holding on to such a large concentration of its own stock.  The 

bank relied on language in the document indicating that the trustee had the power 

“to make new investments from time to time as it may deem necessary or 

desirable, regardless of any lack of diversification, risk or nonproductivity.”  The 

document also allowed the trustee to hold any assets originally received upon 

creation of the trust.  The court, finding against the bank, held that the donor “did 

not intend to vest in the trustee Bank a power to diversify so little as to prejudice 

the interests of the beneficiaries.”
73

 The court also found that the bank “failed to 

provide a reasoned plan of investment calculated to accomplish the testator’s 

purpose,”
74

 and that whatever plan it had was merely a justification for holding on 

to its own stock.  This was due in part to the fact that the bank’s own investment 

advisory service was recommending that no more than five percent of a portfolio 

consist of bank stocks. 

The bank argued in the alternative that, even if a breach occurred, there were no 

damages because the trust suffered no loss.  The lower court held and the 

Supreme Court of Alabama agreed, that although the value of the trust property 

had increased from the date the trust was created to the date of trial, the amount of 

the gain was much less than what would have been achieved through active 

management.  The beneficiaries’ witness stated that the appropriate measure of 

damages was the amount the trust property would have grown to had the bank 

invested in a mix of the S&P 500 index and fixed income treasury bills.  The bank 

argued that approach was speculative and done in mere hindsight.  The court 

sided with the beneficiaries’ witness and also awarded interest! 

This case stands for two of the most important points of fiduciary investing.  First, 

neither the trust drafter nor a trustee should rely on boilerplate language if the 

intent of the trustor is to allow the trustee to hold large undiversified 

concentrations of anything.  As will be discussed in more detail later, the drafter 

should include very specific language, worded very strongly, if this is the 

testator’s intent.  A trustee, in the absence of such strong language, should seek 

either the consent of all the beneficiaries or instructions from the court authorizing 

an investment strategy that does not include diversification.  Second, any 

investment strategy should be part of a plan that is well thought out from the 

beginning and communicated in some fashion to the beneficiaries. 

b. In another case, the Washington Court of Appeals
75

 held that a trustee’s duty of 

investment is analyzed on the basis not only of the overall return, but also of the 

mix of the trustee’s investments.  The decedent left half of her property in trust for 

the benefit of her husband.  The trust required payment of income to the husband 
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and distribution of the trust principal to the decedent’s children after the 

husband’s death.  Although the husband started a probate proceeding, he took no 

further steps to conclude that proceeding until an action was filed, and continued 

to manage the estate assets as his own.  One significant estate asset was stock in a 

closely held company, which the husband sold for a large profit after the 

decedent’s death.  Taking into account this profit, the husband’s overall return 

exceeded the total return that the corporate co-trustee would have obtained had 

the trust assets been invested with that trustee. 

The husband argued that his performance should be evaluated based on the 

performance of the trust as a whole.  The court noted that common stocks 

represented 13% of the trust’s marketable securities, while bonds and bond 

equivalents represented the balance.  Although overall trust performance “is a 

factor in evaluating the performance of the trustee,” the court found that the 

husband “did not weigh his investment and income-producing securities against 

his investment in [the closely held corporation].  The overall trust performance 

was boosted dramatically by the sale of the [closely held stock] in 1983.  But Mr. 

Cooper’s investment strategy could not have anticipated the gain from the sale of 

the stock before it occurred.”  Furthermore, the court found that, following the 

sale of stock, the husband invested “estate assets almost exclusively in marketable 

securities, eighty-seven percent in bonds, favoring again the income beneficiary—

him.”
76

 

c. In a similar situation, a federal district court
77

 heard the case of trusts created by 

the plaintiff’s grandparents for the lifetime benefit of the plaintiff’s mother with a 

remainder interest to the plaintiff.  The trust created by the plaintiff’s grandfather, 

created in 1906, began with a value of approximately $122,000 and grew to only 

$518,000.  The trust created by the grandmother, on the other hand, was started in 

1924 with approximately $149,000, but grew to a value of over $2,500,000.  

Upon learning of this “apparent disparity in rates of growth” for the two trusts, the 

plaintiff filed an action against the corporate fiduciary charging that it breached its 

fiduciary duty and that it acted negligently in administering the grandfather’s 

trust.  The corporate fiduciary moved to dismiss both counts based on the fact that 

the plaintiff could not demonstrate that the trust suffered a loss.  The District 

Court found that, under Pennsylvania law, parties in the situation of the plaintiff 

couldn’t prevail in a surcharge claim if they cannot show that there was a loss in 

the principal value of the trust.  The court also noted a prior Pennsylvania 

decision that rejected the argument that the remainder beneficiary of a trust 

suffers a loss because the return on investments did not keep pace with “certain 

stock market indicators.” 

This case is rather surprising; while it does not appear that the plaintiff provided 

much evidence of loss other than the disparity in return between the two trusts, 

the court did not look into the reasons for that disparity.  For example, one 

explanation for the difference in values might have been that the corporate 

fiduciary decided to invade principal more heavily for the plaintiff’s mother out of 
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one trust than the other.  Rather, the court seems to make the blanket assertion 

that, so long as the principal value of the trust increases, the beneficiaries cannot 

maintain an action against the trustee for improper investments. 

2. When an Exculpatory Clause Does Not Exculpate. 

a. Many trust agreements specifically allow the trustee to retain concentrated 

holdings of a single asset or stock.  In a New York decision,
78

 a remainderman 

brought an action against a bank trustee.  The trust was originally funded in 1966 

with a block of the bank’s own stock plus stock in eighteen other corporations.  

The bank liquidated all outside stock, and eventually its own stock as well, and 

invested the proceeds in its common trust funds.  The remainder beneficiary sued 

the bank, arguing that the trust agreement allowed the bank to retain its own 

common stock, and also that it achieved lower investment results than a “prudent 

investor” would have.  Treating the trustee’s investment in its own common trust 

funds as diversification, the court found that the trustee correctly sold its own 

stock, regardless of the ability given to hold the stock in the instrument, because 

“[n]either the trust language permitting retention of the stock nor the preferences 

of the trust beneficiaries would have insulated [the trustee] from a claim that it 

breached its fiduciary duty had it failed to achieve appropriate diversification.”
79

 

Thus, in this case the Prudent Investor Act served as a shield for the trustee from 

liability, rather than as a weapon to be used against it.  This case again makes 

clear that trust language authorizing undiversified holdings does not necessarily 

relieve the trustee from its duty to do so. 

b. In a Minnesota case,
80

 the decedent’s testamentary trust was funded ninety-eight 

percent with stock in the decedent’s closely held business.  This business was 

later acquired by Borden, Inc., and, as of 1980, ninety-eight percent of the trust 

assets consisted of Borden stock.  The trustees of the trust were Norwest Bank 

and two individuals, one of which was the plaintiff.  Although the trustees did sell 

a significant amount of Borden stock in an effort to diversify, following that sale 

Borden stock still made up forty percent of the trust assets.  The plaintiff trustee 

voted to continue to diversify, but the other two trustees voted to hold the stock 

until Borden stock recovered some of its lost value.  The stock ultimately dropped 

from $36 per share to $14 per share.  When the plaintiff sought to surcharge 

Norwest Bank for the losses, the Bank asserted that the trust’s exculpation clause 

protected it from liability.  The clause stated that “[n]o Trustee shall be liable for 

the fault or doing of any other Trustee, whether the act be one of misfeasance or 

nonfeasance, nor shall he be held liable for any loss by reason of any mistake or 

errors in judgment made by him in good faith in the execution of the trust.”   

The trial court dismissed the action against the Bank on the basis of this clause.  

The appellate court held that, although the exculpation clause was not void as 

against public policy, the clause would not protect the Bank if the losses were due 

to negligence.  In so holding, the court found that exculpation clauses were to be 
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strictly construed against the trustee.  The first portion of the clause provided no 

protection to the Bank, since it only protected a trustee from the actions of another 

trustee.  The second portion protected only against “mere errors in judgment,” not 

negligence.  Because the trial court did not determine whether the losses were due 

to negligence, the appellate court remanded.  Following remand, the trial court 

found that the losses were due to negligence, and Norwest Bank again appealed, 

this time on the trial court’s finding of surcharges of more than $4 million.  In a 

second decision, the appellate court again upheld the lower court.
81

 

c. One of the most significant cases in this area spells out even further the extent to 

which a trustee may (or may not) rely on language in a trust agreement permitting 

the trustee to maintain a high concentration in a single stock.
82

  In this case, the 

testator created a will in 1951 for the benefit first of his wife, then for his daughter 

and finally for her issue (or, if she had none, for several named charities).  The 

testator died in 1956.  His testamentary trust contained the following language: 

It is my desire and hope that said stock will be held by my said … 

Trustee to be distributed to the ultimate beneficiaries under this Will, 

and … my said Trustee shall [not] dispose of such stock for the 

purpose of diversification of investment and … it shall [not] be held 

liable for any diminution in the value of such stock.  * * * * The 

foregoing provisions shall not prevent my said Executors or my said 

Trustee from disposing of all or part of the stock of Eastman Kodak 

Company in case there shall be some compelling reason other than 

diversification of investment for doing so. 

The corporate fiduciary assumed responsibility as trustee in 1956, and the trust 

was funded two years later.  Ninety-five percent of the trust assets consisted of 

shares in Eastman Kodak Company.  In 1972, the testator’s wife died.  The trustee 

filed its first intermediate accounting, which showed that the stock was continuing 

to be retained.  No objections were filed.  Despite a significant decline in the 

value of Kodak stock, the trustee held the stock for approximately thirty-four 

years.  Beginning in 1997, attorneys for the testator’s daughter approached the 

trustee about selling the Kodak stock.  In the face of inaction by the trustee, the 

testator’s daughter filed a compulsory accounting, the bank filed a petition for 

settlement of its second account in 1998 and the testator’s daughter filed 

objections to this account.  She sought damages in excess of $39 million resulting 

from the improper retention of Kodak stock. 

The Surrogate, writing the lower court decision, pointed out that a clause 

authorizing retention of a single holding “cannot trump the application of 

prudence in the management of an estate.”  Under New York law, if a retention 

clause conflicts with the legal duty of prudence imposed upon a fiduciary, “the 

clause must lose.”  In interpreting the retention clause, the Surrogate noted that 

the fiduciaries had full authority to sell the Kodak stock and that “the language 
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which authorized the sale of stock is worded much more strongly than the 

language which urges retention.”  The retention language was “clearly precatory.”  

The Surrogate found that the most important sentence of the entire will was the 

sentence, already quoted, that allowed disposing of all or part of the Kodak stock 

“in case there shall be some compelling reason other than diversification of 

investment for doing so.”  Although the testator did not define “compelling 

reason,” he did make clear that diversification was not such a reason.  As a result, 

the Surrogate interpreted this clause to mean that the trustee was not to sell simply 

in order to diversify even if the Kodak stock was performing well; rather, the 

trustee was to sell the Kodak stock if there were some other compelling reason, 

such as poor performance.  Although once a sale took place, diversification would 

follow; selling for the purpose of diversification itself was “preemptive” and was 

not the same as the sale that was taken to “remedy a suffered loss.”  The 

Surrogate found that the trustee never defined for itself the meaning of the term 

“compelling reason” until 1997 when the testator’s daughter approached them 

about sale.  Further, it was troubling that the bank “adhered to the proposed 

proposition that the Kodak retention itself was the purpose of the trust,” and not 

the benefit of the testator’s family.  In fact, the Surrogate held that under New 

York law, the “complete lack of documentation alone is itself a breach of trust.”  

As a result of all of these findings (as well as several others), the Surrogate found 

the trustee liable and it was surcharged almost $21 million.  

The Supreme Court of New York, however, overturned the Surrogate’s ruling.  It 

first found that the Surrogate determined, on its own motion, the date on which 

damages began, even though this particular date was not pleaded.  However, even 

assuming there was a compelling reason to sell on a date other than the one 

presented to the Surrogate, the decision that the trustee should have sold on that 

date was still made solely in hindsight.  The court also found that the low income 

yield of the stock, which the Surrogate found significant in holding that the trustee 

should have sold the stock in 1974, was in fact not a compelling reason to sell.  

The New York Supreme Court held that the dispositive test was not the income 

yield in the abstract, but whether the income was reasonable in view of the needs 

and interests of the income beneficiary.  Given that beneficiary’s other wealth, the 

income yield was adequate for her circumstances, even though it may have been 

low in the abstract. 

At least one commentator has observed that, while the appellate court’s decision 

may provide comfort to the particular trustee in this decision, it provides little 

comfort to other trustees holding large single-stock positions, because the 

appellate decision focuses narrowly on two procedural issues.
83

 

The problem with the Surrogate’s decision in Dumont that was not addressed by 

the appellate court was the manner in which it puts into question any language 

that purports to allow for the retention of assets regardless of a duty to diversify or 

the ability of the grantor of a trust to exculpate the trustee for retaining such 

holdings.  The lawyer drafting Mr. Dumont’s will probably thought that the stock 
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retention provision gave the trustee complete discretion to hold the stock, 

regardless of any change in circumstance.  The Dumont decision, however, says 

otherwise. 

d. An Ohio case
84

 that reached a similar conclusion to that in Dumont provides some 

guidance regarding the type of language that can be used to allow a trustee to 

retain assets regardless of a duty to diversify.  In this case, the grantor created a 

trust worth over $8 million for the benefit of his wife.  Eighty percent of the trust 

assets were in the form of Firstar Bank stock.  The trust agreement stated that, 

upon becoming trustee, Firstar Bank was permitted to retain, manage and invest 

the stock in the trust “as they deem advisable or proper.”  The trust also included 

a retention clause that allowed Firstar to retain its own stock; otherwise, it would 

have had to sell the stock upon becoming trustee.  Specifically, the trust 

agreement gave Firstar the power “to retain any securities in the same form as 

when received, including shares of a corporate trustee . . . , even though all of 

such securities are not of the class of investments a trustee may be permitted by 

law to make and to hold cash un-invested as they deem advisable or proper.”  The 

court noted that this clause contains some “unfortunate wording;” as it was 

unclear whether the phrase “advisable or proper” applied to cash and not the other 

assets.  As a side note, the court cautioned that, although it was unnecessary to 

construe this language in this circumstance, “this type of fuzzy drafting can create 

problems.”
85

 

Firstar held the assets it received (primarily its own stock), and did not diversify.  

Indeed, when it needed to raise funds to pay estate taxes, it liquidated assets other 

than its own stock, with the result that Firstar stock made up an even higher 

percentage of trust assets.  Within a year of the grantor’s death, the beneficiary 

(his wife) asked the trustee to sell some of the Firstar stock.  Her advisor made a 

similar request.  Neither of these requests, however, was made in writing, and 

Firstar did not sell any stock as a result.  Shortly after the request was made, the 

Firstar stock dropped twenty-five percent below its date of death value, resulting 

in a loss of approximately $770,000.  The beneficiaries sued Firstar, asserting that 

it had violated Ohio law by failing to diversify trust assets.  Firstar raised 

affirmative defenses of waiver, consent, and ratification, based on the fact that 

Firstar had met with the beneficiaries to discuss the trust terms.  The trial court 

rejected the beneficiary’s proposed jury instructions, adopting instead the 

instructions proposed by Firstar.  The jury found against the beneficiary, and she 

appealed. 

The appellate court found first that a trustee has the duty to diversify investments 

unless the trustee reasonably determines that, “because of special circumstances, 

the purposes of the trust are better served without diversifying.”
86

  The appellate 

court further found that the language allowing Firstar to retain its own stock 

“merely served to circumvent the rule of undivided loyalty.  The trust did not say 
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anything about diversification.”
87

  Citing the Restatement (Third) of Trusts, the 

court held that a general authorization in the terms of the trust “to retain 

investments received as a part of a trust estate does not ordinarily abrogate the 

trustee’s duty with respect to diversification or the trustee’s general duty to act 

with prudence in investment matters.”  As a result, the court held that, “to 

abrogate the duty to diversify, the trust must contain specific language authorizing 

or directing the trustee to retain in a specific investment a larger percentage of the 

trust assets than would normally be prudent.”
88

 

e. Another Ohio case,
89

 based in part on Wood, also addresses the extent and manner 

in which a trust agreement can override the duty to diversify.  Here, the grantor, a 

descendant of one of the founders of Proctor & Gamble, established a charitable 

remainder trust with Firstar Bank funded solely with $2 million of P&G stock.  

The trust agreement stated that the trustee’s powers included the power to “retain, 

without liability for loss or depreciation resulting from such retention, original 

property, real or personal, received from grantor or from any other source, 

although it may represent a disproportionate part of the trust.” 

According to the grantor, Firstar knew that one of the purposes of the trust was to 

diversify out of that concentrated holding.  Firstar’s investment officer began to 

sell the P&G stock, halted the sales when the price dropped, and resumed the 

diversification when the price went back up.  However, at the end of the first year, 

the value of the trust assets had dropped by fifty percent. 

The grantor removed Firstar as trustee and appointed Fifth Third Bank as 

successor trustee.  The successor trustee filed a claim against Firstar for claiming 

breach of fiduciary duty.  At trial, several witnesses testified that the trust 

agreement did not require the trustee to diversify, but also that it did not relieve 

the trustee from that duty, and that the trustee’s behavior was governed by the 

Ohio Prudent Investor Act, which ordinarily required diversification.
90

  Firstar 

objected to this testimony. 

The trial and the appellate courts both allowed the testimony.  The appellate court 

stated that the testimony was not offered to contradict the clear terms of the trust.  

Rather, the testimony was directed at the purpose of the trust.   

Finally, Firstar contended that the trust exculpated it from any liability for the 

losses in the value of trust assets.  The appellate court, addressing this issue, 

began by citing the Wood decision (discussed earlier), which stated that 

Even if the trust document allows the trustee to ‘retain’ assets that 

would not normally be suitable, the trustee’s duty remains, unless 

there are special circumstances. 

Alteration of the duty to diversify could be accomplished only if the document 

“clearly indicates an intention to abrogate the common-law, now statutory, duty to 
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diversify.”  Following this direction from the Wood decision, the appellate court 

found that the language in the CRUT did not clearly indicate the intention to 

abrogate the duty to diversify.  Further, the court concluded that even if the trust 

language relieved Firstar of its duty to diversify, the investment officer failed to 

verify facts relevant to the investment and management of the trust.  It was also 

properly presented to the jury that the investment officer did not take into account 

the economic conditions, tax consequences and liquidity needs when he chose to 

sell the P&G stock gradually over the course of the year. 

This case presents another situation of poor choices in trust administration 

resulting in bad case law.  The trust language, by itself, appears to relieve the 

trustee of liability for failure to diversify out of original assets.  Firstar apparently 

did try to diversify, but did so poorly.  Firstar knew the grantor wanted to 

diversify out of the concentrated position.  Only after the fact did Firstar argue 

that it had no duty to diversify, apparently to cover up its misstep.  As a result, 

however, reported cases like Dumont makes it harder for trustees with a legitimate 

need not to diversify to rely on trust language to support their decision. 

f. On the other hand, a more recent case seems to reduce the effects of Dumont.  

This decision by the Court of Appeals of Indiana
91

 deals with National City Bank 

of Indiana, which created an estate plan, by court order, for an incapacitated 

member of the Lilly family.  At that time, her estate plan was complex and 

inefficient, likely to result in litigation and a great deal of estate tax liability.  The 

Bank petitioned the court to establish a new estate plan, a significant portion of 

which included the creation of two testamentary charitable remainder annuity 

trusts.  The court noted that several prestigious law firms spent hundreds of hours 

reviewing, commenting on and objecting to the terms of these trusts on behalf not 

only of the Bank but also the charitable remainder beneficiaries.  Eventually the 

parties agreed and the plan was approved by the court.  Paragraph 10(b) of both 

charitable remainder annuity trusts (CRATs) granted to the trustee the power 

[t]o retain indefinitely any property received by the trustee and invest 

and reinvest the trust property in stocks, bonds, mortgages, notes, 

shares of stock of regulated investment companies or other property 

of any kind, real or personal, . . . and any investment made or 

retained by the trustee in good faith shall be proper despite any 

resulting risk or lack of diversification or marketability and although 

not of a kind considered by law suitable for trust investments.
92

 

Upon the decedent’s death, the CRATs were funded with about $286 million of 

stock in Eli Lilly and Company.  The Bank drafted, two to three months after 

funding, a draft investment plan with respect to the CRATs.  Significant amounts 

of the stock were sold within seven months of funding, and within ten months 

most of the stock had been sold.  Unfortunately, during that time the value of the 

stock had dropped significantly.  When the Bank petitioned for approval of its 

accountings, the beneficiaries objected, claiming the Bank breached its fiduciary 
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duty by allowing the value of the stock to drop as a result of the Bank’s delay in 

selling off the stock.  The Bank, in turn, claimed that the first clause of Paragraph 

10(b) eliminated its duty to comply with the Prudent Investor Act and the last 

clause of that paragraph exculpated it from any liability as a result of its failure to 

diversify.  The beneficiaries responded that the clause was invalid because it was 

inserted by the Bank for its own protection. 

The court began by first noting the beneficiaries’ silence during the drafting 

process of the CRATs.  Their lawyers reviewed and commented on many 

provisions of these trusts, but never on Paragraph 10(b).  The court emphasized 

that the Bank had voluntarily stepped in to make the decedent’s estate plan more 

straightforward and tax-efficient, and gave all the beneficiaries ample time to 

review and comment on the documents.  As a result, the court ruled that the 

beneficiaries “chose not to quarrel with any portion of paragraph 10(b), and they 

are not now entitled to turn back the clock and claim that, in hindsight, the clauses 

are problematic and unenforceable.”
93

   Given the level of oversight in the 

drafting process from the beneficiaries and their attorneys, the court also 

dismissed the beneficiaries’ argument that the Bank was obligated to call 

Paragraph 10(b) to any party’s attention. 

Next, the court found, contrary to the beneficiaries’ arguments, that the burden of 

proving the fairness of that provision had not shifted to the Bank.  The 

beneficiaries tried to argue that the Bank was involved in self-dealing by 

including this provision in the CRATs, and therefore had the burden of proving 

the provision was fair.  However, the court found that the Bank was not self-

dealing, in part because the Bank received no benefit or profit at the expense of 

the beneficiaries and because the probate court approved the CRAT terms prior to 

their enactment. 

The court then turned to the language of Paragraph 10(b) itself.  It first addressed 

the beneficiaries’ argument that the first clause was insufficient to override the 

Bank’s duty as trustee to diversify under the Prudent Investor Act.  Noting this 

was a case of first impression, the court found that the cases cited by the 

beneficiaries, under which the courts held that language authorizing retention of 

specific assets was inadequate to override the duty to diversify, were not 

applicable to the Banks’ situation, because those cases all involved trustees that 

had a special connection with the asset to be sold and that bad faith was being 

alleged in those cases.
94

   Rather, the court held that, because the clause explicitly 

lessened the duty to diversify, as allowed under Wood, the first clause of 

Paragraph 10(b) was sufficient to override the general duty to diversify. 

Finally, the court rejected the beneficiaries’ argument that the exculpatory clause 

was either invalid or (even if valid) did not apply to the Bank’s actions because it 

acted “with reckless indifference.”
95

  In arguing for complete invalidity, the 

beneficiaries relied on a state statute that renders exculpatory language invalid if it 
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is inserted in the trust agreement as a result of abuse by the trustee.  The court 

found no such abuse or self-dealing, so it held the clause was valid.  Second,  the 

court also disagreed that the exculpation clause was partially invalid due to the 

Bank’s reckless indifference, noting that the statute relied upon by the beneficiary 

was applicable only when there was a finding of a breach of trust.  Because the 

Bank in this case was not liable for breach, the statute could not apply. 

g. These cases demonstrate that bad trustee behavior can result in published 

appellate decisions that have a negative impact on all trustees.  In the two 

charitable remainder trust cases, the trustees each failed to diversify investments 

in a timely manner, in contradiction of the purpose of the trusts.  Yet, one trustee 

was protected by nondiversification and exculpation language, while the other 

was not.  Perhaps the only deciding factor is the amount of communication with 

the beneficiaries.  In Americans for the Arts, the drafting process was well 

documented, the beneficiaries were all very well informed before the document 

was executed and they were well informed during the year after execution.  The 

same cannot be said for Saxton, Rowe and Fifth Third Bank.  Trustee 

communication, it seems, will trump trust language, which is probably the correct 

result. 

Further, the difference between Dumont and Americans for the Arts also is 

instructive.  In Dumont the clause was written several years before the litigation 

was commenced so there was no history of the drafting process, the 

documentation by the trustees was scarce (indeed, so scarce that the court found 

that alone to be a breach of trust) and it does not appear that there was significant 

communication with the beneficiaries.  In Americans for the Arts, on the other 

hand, the drafting process was well documented, the beneficiaries were all very 

well informed before the document was executed and they were well informed 

during the year after execution.  Estate planners can learn the following from that 

comparison: 

i. Parties responsible for the drafting should have the drafting process well 

documented (that is, notes or a memo detailing the conversation with the 

client and what the client intended with the clause);  

ii. The trustee should inform the beneficiaries at the very outset that such a 

clause exists and that the trustees may use it; 

iii. The trustee should present to the beneficiaries its written policy investment 

statement if it includes the possibility of holding an undiversified position in 

any particular asset. 

C. Relieving Trustees of Liability. 

1. Fortunately, some courts will still try to determine the trustor’s intent when deciding 

whether there is liability for failing to diversify.  The California Court of Appeals, in 

an unpublished opinion,
96

 addressed the situation of a co-trustee who was also an 

accountant for a trust, the assets of which were held in Swiss bank accounts and fixed 

income investments in the United States.  The beneficiary, a daughter of the trustors, 

                                                           
96

 Freedman v. Blumberg, No. B146760, 2002 WL 551021 (Cal. Ct. App. 2002) (unreported). 



31 

 

became dissatisfied with the administration of the trust, including the trustees’ failure 

to diversify the investments to include more stocks.  However, the court affirmed 

judgment for the co-trustee, finding that the evidence supported lower court’s 

conclusion that it was reasonable for the trustee to retain the majority of the assets in 

more conservative investments.  Even though it found that “[t]he trustee has a general 

duty to diversify assets,” the trustee did not breach this duty because the evidence 

showed that the grantors were extremely risk averse.  Their low tolerance for risk 

justified keeping the assets in conservative investments.  In addition, the investments 

produced sufficient income to cover the beneficiaries’ expenses, and the court 

believed that investment in Swiss bank accounts was adequate diversification.
97

 Thus, 

in this case the evidence of the settlor’s intent to maintain a particular level of 

exposure to risk helped to get the trustee off the hook of the failure to diversify. 

2. Even when a trustee takes actions in order to comply with the Prudent Investor Act, 

communication is still critical, whether it be between the trustee and the beneficiary 

or, in the case of corporate fiduciaries, between the various corporate officers.  A 

New York case
98

 found that, where the investment officer assigned to a trust account 

undertook a sale of concentrated holdings in four securities in order to achieve 

diversification, but did not communicate the reasons for this sale to the administrative 

officer in charge of the account, a triable issue of fact existed when, as the result of 

that sale, a capital gains tax liability was incurred.  There had previously been a 

historical understanding that the concentrations in the four stocks would be managed 

to avoid unnecessary sales.  The beneficiary plaintiff only learned of this sale when 

his accountant received a statement detailing his capital gains tax liability.  Further, 

and more troubling for the court, the corporate fiduciary’s administrative officer for 

the trust had no personal knowledge of the factors that the investment officer 

considered at the time of the sale.  Because this lack of communication created a 

triable issue of fact, the lower court’s summary judgment in favor of the bank was 

overturned.  In other words, even when a court might otherwise be inclined to relieve 

a trustee of liability, it may not do so if the trustee makes the right decision, but does 

not communicate the reasons for the decision prior to making it. 

D. Applying the Prudent Investor Act to Estates. 

1. Trustees are not the only fiduciaries to whom the Prudent Investor Act applies.  

Several states impose those standards on executors or administrators of estates.
99

  The 

leading case was decided two years ago in New York.
100

  In this case, the decedent 

was married to a man thirty-eight years her junior.  The investments in the decedent’s 

estate were primarily a portfolio of stocks the decedent held for years, and was 

designed in part with the longer life expectancy of her husband in mind.  After her 

death, her executor (who had a professional relationship with her for many years) 

maintained the portfolio with the intention of passing them out to the husband.  

Unfortunately, the September 11 disaster and subsequent stock market fall occurred 
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during the administration of the estate.  The value of the portfolio dropped 

significantly. 

The husband sued for breach of trust, his primary theory (according to the court) 

being that the executor, rather than holding the stock portfolio, “should have (a) sold 

the stocks ‘immediately’, and (b), converted them to cash and kept them as such until 

the estate was closed.”
101

  The court held, however, that although the brief time 

horizon of an estate was one factor when considering an executor’s duties under the 

Prudent Investor Act, it was not the only one.  If the husband’s position were upheld, 

“it would risk setting the precedent under the Prudent Investor Act that uncomplicated 

estates should be liquidated and placed into cash accounts,” a precedent which the 

court felt was at odds with the intent of the statute.  Therefore, “[w]hile the 

conversion to cash might be good practice in many estates, the court does not 

interpret the Prudent Investor Act to impart such a potentially unyielding requirement 

on all estates.”
102

 

This ruling was good news for executors, many of whom take the same approach as 

that taken in the case.  The court also pointed out that, although the executor breached 

his fiduciary duty by failing to communicate with the husband, the breach was not the 

cause of the damages.  Additionally, the court took pains to point out that the 

husband’s expert witness was a poor overall witness.  Perhaps the lesson to take from 

the case is that client communication about investments, even for executors, is very 

important, whether the executor decides to liquidate or retain estate assets. 

2. The next case,
103

 which is unpublished, also addresses a contested accounting by a 

New York executor.  Here, the decedent held dual U.S./Taiwan citizenship.  He had 

three children by a prior marriage as well as two from his marriage to the executor.  

(Guess who objected to the accounting.)  The decedent had a net worth of 

approximately $6.7 million, which included stocks and real property in Taiwan.  The 

children from the first marriage filed 19 objections to the accounting.  Among them 

was the fact that the executor had taken six months to obtain letters of administration.  

The court denied the executor’s motion for summary judgment, noting that this was 

an issue of fact, and that under New York law she had a duty to prevent losses by 

taking prompt measures to preserve estate assets.  The other objection that is 

important for purposes of this discussion is the children’s allegation that there was a 

delay in selling a block of 1,500 shares of IBM stock, which resulted in a loss.  The 

stock was liquidated to correspond to the payment of state and federal estate taxes.  

The net losses amounted to about $9,800.  The court, granting the executor summary 

judgment on this issue, stated that “[t]he prudent investor rule is a rule of conduct, not 

outcome or performance,” and that in this case, “[s]elling stock as taxes become due 

resulting in relatively small losses in a large estate is not imprudent.”  Interestingly, 

the court contradicted itself, by looking at the outcome (which was relatively small in 

a large estate) even though it stated it was not to do so. 
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These cases demonstrate a few fairly obvious principles.  As a preliminary matter, 

even though many if not most states do not impose the Prudent Investor Act standards 

on estate executors (since it applies only to express trusts), it is probably a good idea 

for an executor to assume that those standards will be applied to estate investment 

standards.  If that is the case, then an executor must consider the investment time 

horizon (which, with most estates, will be short) and whether original assets are to be 

retained.  This is a different analysis than with trusts, for obvious reasons: an executor 

cannot “diversify out” of assets that are specifically devised, for example.  However, 

creating a written investment strategy for estate assets is probably a worthwhile 

exercise for executors, and (as with trusts) communicating that strategy to 

beneficiaries as soon as possible is critical.  Indeed, given that most assets will have a 

stepped up basis for income tax purposes, selling assets to come up with a short term 

strategy has added importance (unless of course the assets have a special relationship 

to the grantor or the family). 

3. Following up on this idea of short time horizons, in a pair of cases from North 

Carolina
104

 a corporate trustee (not an executor) was holding disputed funds pending a 

determination of whether those funds were to be characterized as income or principal.  

These disputed funds were invested at a very low rate, yielding between 0.720% and 

1.58%.  The corporate fiduciary also was holding assets that were treated as principal that 

yielded between 4.565% and 5.208%.  The income beneficiary filed a claim against the 

corporate fiduciary, alleging that the disputed funds should have been invested in the 

same tax-exempt municipal bond fund in which principal was held.  The corporate 

fiduciary filed for summary judgment and the court granted it.  The court first noted that 

the corporate fiduciary had obligations both to the income and remainder beneficiaries, 

and also noted the long history of litigation between the income beneficiary (who was the 

second wife) and the remainder beneficiaries (who, of course, were children from the 

prior marriage).  The court next observed that the corporate fiduciary was “well within its 

discretion to consider a potential settlement and a resulting need for liquidity in its 

decision to keep the Retained Funds in a money market account.  The relevant statute 

explicitly authorizes trustees to consider ‘[n]eeds for liquidity’ in managing trust assets.”  

Further, law of another jurisdiction indicated that “it is proper for trustees faced with 

conflicting claims to funds to keep the funds as liquid as possible.”  Because settlement 

could have come at any time, the corporate trustee was justified in keeping the assets as 

liquid as possible.  In this regard, there was no issue of material fact and the court ruled in 

favor of the corporate fiduciary.  In the second case, decided on the same day, the court 

also found that it was proper for the corporate fiduciary to pay its attorneys fees from 

trust assets. 

4. These cases demonstrate, although they do not say so explicitly, that a very low-yield, 

liquid position is appropriate where the investment horizon is very short.  Although these 

are trust cases, an analogy can be drawn to estate cases as well.  However, as with all 

prudent investor decisions, the best course is always to inform the beneficiaries of the 

investment horizon chosen, and either obtain the beneficiaries' consent or at least provide 

the proper form for them to raise any objections. 
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E. Applying the Prudent Investor Act to ILITs. 

1. Two years ago, the first published case dealing with the application of the Prudent 

Investor Act to an irrevocable life insurance trust was issued.  In Cochran v. 

KeyBank, N.A.,
105

 decided by the Indiana Court of Appeals, the defendant trustee was 

sued for breach of its duties under the Prudent Investor Act, based on its substitution 

of one life insurance policy for another as a trust asset. 

In 1987, the grantor created an irrevocable life insurance trust for the benefit of his 

two daughters.  The trust was funded, with the assistance of an insurance advisor, 

with life insurance policies on the grantor’s life.  KeyBank took over as successor 

trustee in 1999, the third corporate trustee to serve in that capacity.  The prior 

corporate trustee had resigned because the grantor insisted that he, his sister and the 

insurance advisor be involved in the trustee’s decision making process.   

Just before KeyBank took over as trustee, the trust assets included three insurance 

policies and one annuity, all of which had a death benefit of approximately $4.8 

million.  The insurance advisor wrote to the beneficiaries’ mother (who, at that point, 

was divorced from the grantor), recommending that those insurance products be 

exchanged for two variable universal life policies (the “VUL Policies”).  By the time 

KeyBank took over as trustee, the underwriting for the exchange of policies had 

already begun, with the grantor having submitted to the physical exams.  Within two 

months of having assumed its responsibilities as trustee, KeyBank approved the 

exchange of policies.  The new policies had a collective death benefit of $8 million. 

But the two years following the exchange of policies saw a dramatic decline in the 

values of that market.  Concerned about the effect of the market downturn on the 

VUL policies, KeyBank retained an outside insurance consultant to audit those 

policies.  The consultant concluded that the policies likely would lapse before the 

grantor’s life expectancy was reached.  Further, the grantor’s personal finances also 

had declined during the same period, and he was unable to add additional resources to 

the trust.  The grantor’s original insurance advisor (who had sold the VUL policies to 

the trustee) recommended at about that time that KeyBank exchange the VUL 

policies for a single policy with a guaranteed death benefit of about $2.8 million (the 

death benefit for both VUL polices at the time was about $8 million. 

The consultant hired by KeyBank to audit the existing policies reviewed the insurance 

advisor’s proposal, concluding that if the grantor “feels comfortable with the 

proposed . . . policy and the concomitant results associated with this transaction [i.e., 

the “drastic” reduction in death benefit], the purchase is recommended.”  Based upon 

this recommendation, KeyBank entered into the exchange of the VUL policies for the 

one guaranteed policy.  Seven months after KeyBank made this decision, the grantor 

died and the death benefit of about $2.5 million were paid to the trustee.  Had 

KeyBank not entered into the exchange, it would have been paid the $8 million death 

benefit from the VUL policies.   
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Three months after the grantor’s death, the beneficiaries filed an action requiring 

KeyBank to account as trustee.  KeyBank filed a petition to approve its accounting, 

and the beneficiaries counterclaimed, alleging breach of fiduciary duty. 

The trial court made several findings.  First, KeyBank acted in good faith to protect 

trust property from the market downturn.  Second, although in hindsight its decision 

to exchange the policies resulted in a significant reduction in funds to the 

beneficiaries, the decision was prudent at the time it was made (even though it might 

also have been prudent to take a “wait and see” approach).  While KeyBank’s 

decision making process had “defects,” and it didn’t provide regular accountings, it 

was financial trends outside of KeyBank’s control that were the proximate cause of 

the beneficiaries’ damages.  As a result of these findings, the trial court held that 

KeyBank acted in good faith to protect the beneficiaries’ interests, and did not breach 

its fiduciary duties.
106

 

The appellate court upheld the trial court’s ruling.  In doing so, the appellate court 

rejected the beneficiaries’ arguments both that KeyBank breached its duties under the 

Indiana Prudent Investor Act (the “Indiana Act”) and that it breached its more general 

fiduciary duties.  The appellate court addressed four different areas of potential 

breach under the Indiana Act.  First, Keybank did not imprudently or improperly 

delegate its duties under the Indiana Act by eventually following the insurance 

advisor’s recommendation because there was no delegation; KeyBank hired its own 

independent consultant to review the recommendation.  Second, KeyBank did not 

disregard its independent consultant’s recommendations; although that consultant 

found that retaining the VUL policies was acceptable, it also found the exchange 

acceptable, eventually recommending it.  Third, KeyBank did not fail to adequately 

investigate possible alternatives to either keeping the VUL policies or exchanging for 

the recommended policies.  This was so even though the trial court noted that 

KeyBank’s process of review was “certainly less than perfect.”
107

  Fourth, the 

appellate court refused to review the transaction in hindsight.  It held that  

KeyBank’s decision to exchange the VUL policies for the John 

Hancock policy was eminently prudent, reduction in death benefit 

notwithstanding.  That a ‘wait and see’ approach may also have 

been a prudent course of action does not alter the propriety of the 

exchange.  We now know, in hindsight, that the economy improved 

and [the grantor] died unexpectedly less than a year after the 2003 

Exchange took place – given those facts, of course, we understand 

that the Beneficiaries wish that KeyBank had made a different 

decision.  But keeping in mind only the facts and circumstances at 

the time KeyBank made its decision, we cannot say that its decision 

violated [the Indiana Act].
108

 

In addition to finding no breach under the Indiana Act, the appellate court also found 

no breach under KeyBank’s more general fiduciary duties.  First, KeyBank did not 
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breach its duty to report to the beneficiaries.  KeyBank sent annual reports to the 

grantor (the beneficiaries’ father).  The court noted that this was an imperfect solution 

to the problem of notice to minor beneficiaries, because the grantor’s ex-wife was the 

custodial parent, and, at some point before the exchange of policies, one of the 

beneficiaries reached age eighteen but KeyBank did not begin sending her annual 

reports at that point.  Nevertheless, the fact that notice was sent indicated that 

KeyBank was not trying to withhold information.  Further, KeyBank was not required 

to provide more detailed information about the exchange as the beneficiaries alleged 

because the trust agreement gave the trustee the power to “surrender or convert the 

policies without the consent or approval of anyone.”
109

  Finally, even if KeyBank’s 

failure to provide adequate notice generally or of the exchange specifically did 

constitute a breach, that failure was not a proximate cause of any damages.  In 

addition the appellate court found that KeyBank did not breach its duty of loyalty to 

the beneficiaries through its contacts with the grantor, did not delegate its duties with 

regard to the policies and did follow the grantor’s intent when it exchanged the 

policies, because the trial court found that the potential lapse of the VUL policies 

“was not within the intent of the [grantor] at the time he established the Trust.”
110

 

In general, the case seems to have come out the right way.  Despite many flaws in its 

administrative process, KeyBank took the right steps in analyzing the trust assets and 

their ongoing fitness to the purposes of the trust and the existing economic 

environment.  Specifically, the following points about the decision are important: 

1. The court resisted the temptation to look at the actual results, and applied the 

standard required under the statute, even though the trustee’s behavior was not 

perfect.  This may not sound significant, but particularly in the case of corporate 

fiduciaries, courts sometimes seem willing to stretch the facts to find liability. 

2. The most important fact in KeyBank’s favor was the independent review of the 

proposal.  Had it relied solely on the recommendation of the grantor’s insurance 

advisor, it is unlikely that the courts would have reached the same result. 

3. Process can win over other facts.  Even though KeyBank’s written investment 

plan for the insurance (if any) was never mentioned, and even though it 

committed several administrative breaches (including the failure to provide 

accountings to certain beneficiaries), it was not liable because it was able to prove 

its process.  This allowed the court to provide the appropriate standard of review: 

was the decision appropriate at the time, and not viewed in hindsight.   

F. Principal-and-income (i.e., trust accounting) questions can be difficult.
111

  In the “old 

days,” the trustee of a trust with an income beneficiary needed to achieve income 

productivity through investment decisions.  Such a trustee is now generally free to invest 

for optimal total return (i.e., make a reasonable effort to achieve the highest total return 

that is suitable to the trust’s purposes, the circumstances of the trust, and its beneficiaries, 

especially risk tolerance) without thereby violating the duty of impartiality.  Forty-five 
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states have adopted key portions of the 1997 Uniform Principal and Income Act with its 

adjustment power and 30 states have a unitrust-conversion statute.  Depending on the 

circumstances, it may also be possible for the trustee to make a common-law equitable 

adjustment to satisfy the duty of impartiality.
112

   

Although large losses in stocks during 2008 and early 2009 caused some people to 

question the wisdom of total-return investing, investing for a target level of income 

productivity will in other market climates predictably produce substandard total 

returns.
113

  At that time beneficiaries may argue that by investing the “old way” the 

trustee virtually guaranteed a substandard total return.  Their legal argument:  With the 

power to invest for optimal total return comes the duty to do so, unless there is a 

documented reason for not doing so.  Having a unitrust-conversion or income-adjustment 

power paves the way to total-return investing, but it leaves unresolved the question of 

capital-gain tax allocation.  With unitrusts, the allocation must be made the same way 

each year.  The income beneficiary will probably want such gains taxed to the trust, and 

the remainder beneficiaries will want those gains included in distributable net income 

(DNI) and taxed to the income beneficiary.  Alternatively, the income beneficiary may 

want the trustee to invest in tax-exempt, rather than taxable, bonds so distributions from 

the trust will not carry out taxable income with them. 

If a trustee is using a unitrust regime, the discretion to allocate 

gains must be exercised consistently. . . . It’s almost 

counterintuitive to think that the application of a strict 

mathematical formula to determine a payout could still leave a 

trustee fraught with conflict.  Ah, but that’s just what happens. . . . 

Whoever is saddled with the capital gains tax burden will be 

saddled with it for the duration of the trust.  With respect to both 

the investment strategy and the allocation of capital gains, it will 

be very important for the trustee to have all beneficiaries on the 

same page. . . . A trustee should at least be able to demonstrate 

that he was cognizant of these issues and made a determination 

that he considered fair and impartial under the circumstances. . . . 

.Trustees have far more options if they’re operating in a power-to-

adjust regime. . . . They’re able to examine the character of the 

distributions flowing to the income beneficiary, see on whom the 

burden of the capital gains taxes lies and adjust the payout to the 

income beneficiary accordingly.
114

 

A 2009 Delaware case involved an elderly woman who transferred most of her life 

savings to a charitable remainder unitrust with a ten percent annual payout to her for life 

and then to her children for their lives, with the remainder going to five charities.
115

  The 
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settlor encouraged the trustee to increase the size of the trust estate so her annual 

distributions would be higher.  In response, the trust company invested almost 

exclusively in equities.  The market dropped and the trust lost fifty-eight percent of its 

value.  The settlor alleged violation of the prudent investor rule and other breaches of 

fiduciary duty.  The judge was concerned about the thin record of why the trustee pursued 

its course of action and described the decision to invest almost wholly in equities as 

“disturbing.”  However, the court ruled that the trustee had not breached its fiduciary 

duties.  The court seemed to agree with the plaintiff that it would have been a breach if 

her requests were the sole reason for the shift in asset allocation.   

“Had [the trustee] abdicated its duties and acted solely upon [the 

settlor’s] request, [the trustee’s] failure to exercise any judgment 

concerning the shift in investment strategy would have been an 

abuse of its discretion.”
116

   

Fortunately for the trustee, the court balanced evidence that the beneficiary’s request had 

been considered with evidence that a senior trust officer, an investment officer, and a 

trust committee had reviewed and approved the change in investment policy.
117

  Also, the 

Delaware court seemed to think that the trustee’s duty of impartiality necessitated 

extraordinary steps to achieve an above-average total return.   

[The trustee] faced something of a fiduciary “Morton’s Fork” 

when charged with the Trust’s management: either take large risks 

in an attempt to satisfy its duties to all beneficiaries and fulfill the 

terms of the Trust Agreement, or concede from the very beginning 

that the Trust would fail.
118

 

G. Declining Values.  The law holds fiduciaries to a high standard of care but does not 

mandate good results (i.e., just because the value of an investment declines dramatically 

does not mean that the fiduciary necessarily breached a duty).  However, any such 

fiduciary must be prepared to demonstrate an appropriate level of awareness and 

conscious decision making.   

1. In a 2009 Hawaii controversy, an heir to the $2 billion Campbell Estate sued Central 

Pacific Bank (CPB) for being “asleep at the switch.”
119

  CPB managed an investment 

account when stocks like AIG, Citibank, and Bank of America began to tumble.  For 

example, CPB paid $69.26 per share for AIG stock in March of 2008 and sold it for 

$2.17 per share six months later.  That stock eventually bottomed out at about 35 

cents per share in March of 2009.  The underlying logic of the lawsuit might be that 

prudent investors must sell declining stocks at some point, rather than watch them go 

lower and lower.  Actually, the focus is likely to be on CPB’s documented thought 

process when it bought the stocks and while they were declining.  According to the 
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complaint, “It appeared that [CPB] was buying and selling stocks with no apparent 

strategy.”
120

    

2. In a 2009 Pennsylvania controversy, the state attorney general asked for a $168.1 

million surcharge on a special trustee of the McCune Foundation.  The founder’s 

family had fought to get a family member appointed as special trustee with authority 

over the Foundation’s 4.8 million shares of National City stock.  National City was a 

trustee of the Foundation, and between 2004 and 2008, its stock dropped in value 

from nearly $40 to less than $5 per share.  The state attorney general moved to hold 

the special trustee personally accountable for the loss.  The special trustee’s lawyer 

told a reporter, “You put 20/20 hindsight into the hands of law enforcement officials, 

and that’s a very powerful, if not dangerous, tool.”
 121

 

H. The duty of communication requires a fiduciary to provide all the information that 

beneficiaries need to protect their interests in the trust.
122

  The outcomes of many cases 

described elsewhere in this outline were arguably affected by the effectiveness of the 

communications between the fiduciary and the beneficiaries.  In addition to the 

fiduciary’s duty of communication, which, of course, has its limits, a culture of openness 

can promote trust, confidence, and goodwill.
123

 In a high-profile 2001 Delaware case, a 

bank trust company “failed to bring their professional expertise to bear” when assisting 

lay trustees who had neglected to tell beneficiaries about the exact nature of their interests 

in the trust.
124

  A “black-sheep” beneficiary only found out about his interest in the trust 

by accident.  The instrument gave trustees “extraordinarily broad authority,” their 

decisions were “not subject to review by any court,” and they were relieved of “all 

personal liability except for gross negligence or willful wrongdoing.”  Nonetheless, the 

“pattern of deception and neglect” cost the bank one-fifth of the fees that it had earned 

over a ten-year period.  Forbes magazine called it a “public flogging.”
125

 

V.  COST OF LITIGATION 

A. Under the so-called American Rule, a prevailing litigant cannot collect attorney fees from 

the losing party.  But there are exceptions.  Beneficiaries are sometimes allowed to 
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recover attorneys’ fees spent in prosecuting or defending a will or during the 

administration of a trust.
126

  Kansas requires that the beneficiaries be successful. 

Any heir at law or beneficiary under a will who, in good faith and 

for good cause, successfully prosecutes or defends any other action 

for the benefit of the ultimate recipients of the estate may be 

allowed his or her necessary expenses, in the discretion of the 

court, including a reasonable attorney’s fee.
127

 

B. In addition to the possibility of a statutory basis, courts generally have equitable 

discretion to award attorneys’ fees where the litigation benefited the estate as a whole.
128
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