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AVOIDING ETHICAL DILEMMAS  

& MALPRACTICE NIGHTMARES  

WHILE ENGAGED IN THE POTENTIALLY 

HAZARDOUS ACTIVITY OF WEALTH PLANNING 
 

BY PROFESSOR RANDALL ROTH 
 

I. TERMINOLOGY 
 

A. Ethics (as the term is used in these materials) are written rules that professional groups 

develop both to inspire salutary behavior and to limit conduct that could harm a client, the 

public and/or the profession.   

 

1. Examples of such ethical codes include the American Bar Association Model Rules of 

Professional Conduct (Model Rules), American Institute of Certified Public 

Accountants Code of Professional Conduct (AICPA Code), Financial Planning 

Association Code of Ethics and Certified Financial Planning Standards of 

Professional Conduct (collectively, Financial Planner Code), and Independent 

Insurance Agents & Brokers of America Code of Ethics (Insurance Agents Code).   

 

2. The gravest sanction for an ethical violation is loss of membership in the applicable 

professional organization and/or expulsion from the profession (e.g., a lawyer’s 

disbarment).   

 

B. Malpractice lawsuits against professionals allege (1) the tort of negligence, (2) breach of 

an expressed or implied contractual obligation, such as the implied duty to serve 

competently and diligently, and/or (3) breach of a specific fiduciary duty, such as the duty 

to avoid conflicts of interest.   

 

1. A professional who commits malpractice may be required to pay compensatory 

damages to the harmed party, and in some cases may be ordered to return or forfeit 

fees, pay the plaintiff’s litigation costs, pay punitive damages, and/or subjected to 

other forms of legal sanction.   

 

2. Various other federal, state, and local laws also regulate professional conduct.  

Licensing and reporting requirements are two examples; IRS Circular 230 is another.  

Such regulations overlap conceptually with ethics rules and malpractice laws. 

 

C. Morality distinguishes right from wrong and good choices from bad choices.  The 

underlying principles emanate from a non-governmental higher authority or societal 

norms. 
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1. Because morality is based on beliefs rather than knowledge, people will often 

disagree on the right thing to do in a difficult situation, not to mention the proper 

place to research such a question.   

 

2. Sanctions for moral transgressions are controversial and elusive, possibly ranging 

from personal shame to social rejection to eternal damnation.  

 

D. Unauthorized Practice of Law is a crime.  Estate planning professionals who are not 

licensed to practice law are wise to be careful not to engage in the practice of law.  

Fortunately for such professionals, the law seems to be evolving in ways that lessen the 

risk. 

 

Controversy has surrounded many out-of-court activities such as advising on 

estate planning by bank trust officers, advising on estate planning by insurance 

agents, stock brokers, or benefit-plan and similar consultants, …. The position 

of bar associations has traditionally been that nonlawyer provision of such 

services denies the person served the benefit of such legal measures as the 

attorney-client privilege, the benefits of such extraordinary duties as that of 

confidentiality of client information and the protection against conflicts of 

interest ….  [A]ctual experience in several states with extensive nonlawyer 

provision of traditional legal services indicates no significant risk of harm to 

consumers of such services, …. In addition, traditional common-law and 

statutory consumer-protection measures offer significant protection to 

consumers of such nonlawyer services.
1
 

 

E. Standing refers to an aggrieved party’s ability to bring a legal action against an alleged 

wrongdoer.  

 

1. There once was a time when estate planning professionals could be sued for 

malpractice only by a client.  If mistakes that adversely affected third parties were not 

discovered until after the client’s death, a negligent estate planner was home free.  

  

2. A majority of states have ruled that the lack of contractual privity between the estate 

planning professional of a now-deceased client and the intended beneficiaries of the 

professional’s representation is no longer an absolute bar to a malpractice action by 

the intended beneficiaries.
2
  As indicated by the following illustrations, the actual rule 

is a nuanced, at least as it applies to lawyers. 

                                                 
1
 RESTATEMENT OF THE LAW THIRD, LAW OF LAWYERING, § 4, cmt. c. 

2
 According to Bruce S. Ross, “Ethical Issues in Practice: Important Fiduciary Litigation,” ALI-ABA Course of 

Study Materials #ST041, April, 2012, the states are Alaska, California, Connecticut, Delaware, District of 

Columbia, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Louisiana, Massachusetts, 

Michigan, Minnesota, Missouri, Montana, New Hampshire, New Jersey, New Mexico, North Carolina, Oklahoma, 

Oregon, Pennsylvania, South Dakota, Utah, Washington, West Virginia and Wisconsin.  See, e.g., Blair v. Ing, 95 

Haw. 247 (2001) (Children of the deceased clients had standing as intended beneficiaries of the engagement to sue 

their parents’ lawyer, but the children lacked standing to sue a CPA who only assisted the personal representative in 

the administration of the client’s estate by preparing tax returns—the children were merely incidental beneficiaries 

of that engagement.); For discussion of cases from other jurisdictions, see id. at 254; see also 1 R. Mallen and J. 
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Client retains Lawyer to prepare and help in the drafting and execution 

of a will leaving Client's estate to Nonclient. Lawyer prepares the will 

naming Nonclient as the sole beneficiary, but negligently arranges for 

Client to sign it before an inadequate number of witnesses. Client's 

intent to benefit Nonclient thus appears on the face of the will executed 

by Client. After Client dies, the will is held ineffective due to the lack of 

witnesses, and Nonclient is thereby harmed. Lawyer is subject to 

liability to Nonclient for negligence in drafting and supervising 

execution of the will. 

 

Same facts . . . , except that Lawyer arranges for Client to sign the will 

before the proper number of witnesses, but Nonclient later alleges that 

Lawyer negligently wrote the will to name someone other than 

Nonclient as the legatee.  Client's intent to benefit Nonclient thus does 

not appear on the face of the will. Nonclient can establish the existence 

of a duty from Lawyer to Nonclient only by producing clear and 

convincing evidence that Client communicated to Lawyer Client's 

intent that Nonclient be the legatee.
3
 

 

3. This has contributed to an increase in malpractice lawsuits against estate planners by 

their clients’ intended beneficiaries. 

 

After the testator has passed away and is unable to testify in support of 

the lawyer, an heir or beneficiary will claim that the lawyer was 

negligent in failing to maximize tax savings.  Absent documentary 

evidence that the testator understood precisely what he or she was 

doing, the lawyer will be faced with accusations that “Dad hated to 

pay taxes and would absolutely have told the lawyer to do everything 

possible to minimize the estate tax.”
4
   

 

4. Courts generally balance relevant factors in deciding whether to grant standing to a 

non-client.   

 

                                                                                                                                                             
Smith, Legal Malpractice Sec. 7.12 (2008 edition), and Robert Kehr, Lawyer Error: Malpractice, Fiduciary Breach, 

Or Disciplinable Offense? 29 W. ST. U. L. REV. 235 (2002); Marker v. Greenberg, 313 N.W.2d 4 (Minn. 1981) 

(applied Biakanja multifactor balancing test to determine that no duty was owed to the plaintiff in this case); 

Goldberger v. Kaplan, Strangis & Kaplan, 534 N.W.2d 734 (Minn. Ct. Ap. 1995) (standing denied because 

plaintiffs were not intended beneficiaries of lawyer’s services); Admiral Merchants Motor Freight, Inc. v. O'Connor 

& Hannan, 494 N.W.2d 261, 266 (Minn. 1992) (standing granted where the client’s sole purpose in retaining lawyer 

was to benefit the plaintiff); Witzman v. Gross, 148 F.3d 988 (8th Cir. 1998) (trust beneficiaries denied standing to 

sue trustee’s lawyer because they were not intended beneficiaries of the lawyer’s services). 
3
 RESTATEMENT OF THE LAW THIRD, LAW OF LAWYERING, § 51, illust. 2 and 3. 

4
 Aaron Hoffman, A Survey of Potential Pitfalls for Estate Planners, manuscript on file with the author. 
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a. In a Missouri case the court ruled that a predecessor trustee could be sued by not 

just the successor trustee but also by a beneficiary.
5
   

 

b. In a California case the client’s lawyer declined to draft a new trust agreement 

requested by his client, saying it would result in a lawsuit.
6
  Instead, the lawyer 

advised the client to undergo psychiatric evaluation to determine if he had the 

capacity to change the existing estate plan.  The client died about six weeks later 

without having changed his estate plan or undergoing psychiatric evaluation.  The 

surviving spouse, who had married the client less than a year earlier, sued the 

lawyer for breach of fiduciary duty, professional negligence, and intentional 

infliction of emotional distress.  The trial court sustained the lawyer’s demurrer, 

and the appellate court then applied the “balancing of various factors” test from 

Biakanja v. Irving
7
 and Lucas v. Hamm,

8
 including the extent to which the 

transaction was intended to affect the plaintiff, the foreseeability of harm to her, 

the degree of certainty that the plaintiff suffered injury, the closeness of the 

connection between the defendant’s conduct and the injury suffered, the moral 

blame attached to the defendant’s conduct, and the policy of preventing future 

harm.  This balancing resulted in an affirmation of the lower court decision.
9
 

 

5. The Director of Loss Prevention at a company that insures lawyers has written that 

lawsuits against lawyers are increasingly common, and has acknowledged that 

lawyers who represent fiduciaries may have a duty to prevent harm to beneficiaries.
10

 

 

6. There is also a possibility that a person will think he is a client despite no such 

intention on the part of the professional.  Whether and to what extent such a 

relationship exists in such circumstances is a question of fact.
11

 

 

The essence of the lawyer-client relationship is whether the lawyer’s 

advice or assistance is sought and received on legal matters.  The 

relationship need not be formalized in a written contract, but rather 

may be implied from the parties’ conduct.  Whether a fee is paid is not 

dispositive.  The existence of the relationship turns largely on the 

client’s subjective belief that it exists.
12

   

 

                                                 
5
 Gould v. Gould, 280 S.W.3d 137 (Mo. Ct. App. 2009). 

6
 See Myung Chang v. Lederman, 172 Cal. App. 4th 67 (Cal. Ct. App. 2009). 

7
 Biakanja v. Irving, 49 Cal. 2d 647 (1958). 

8
 Lucas v. Hamm, 56 Cal. 2d 583 (1961). 

9
 Myung Chang v. Lederman, 172 Cal. App. 4th at 82. 

10
 Aaron Hoffman, A Survey of Potential Pitfalls for Estate Planners, manuscript on file with the author.  See 

RESTATEMENT (THIRD), THE LAW GOVERNING LAWYERS (2000), § 51(4), cmt. h, for an example of the “developing 

law” in this area. 
11

 See, e.g., Stender v. Vincent, 92 Haw. 355, 363 (2000). 
12

 Chan v. Lee, 104 Haw. 274 (2004).  See also Saylor v. Nichols, No. 87-08-067, 1988 WL 32992 (Ohio Ct. App. 

1988); Richard H.W. Maloy, Proximate Cause: The Final Defense in Legal Malpractice Cases, 36 U. MEM. L. REV. 

655 (2006). 
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A client-lawyer relationship arises when the person reasonably relies 

on the lawyer to provide services, and the lawyer, who reasonably 

should know of this reliance, does not inform the person that the lawyer 

will not do so.
13

 

 

7. Engagement and non-engagement letters can be used to clarify who is or is not a 

client and the degree to which non-clients can safely rely on a trustee’s lawyer or 

other professional to watch out for the beneficiaries’ interests.   

 

a. This can be especially important when the fiduciary’s professional has had or 

currently has a fiduciary relationship with one or more people to whom the client 

owes duties.
14

  

 

b. The professional must not only know who are clients, but must take reasonable 

steps to ensure that clients and non-clients do not have different understandings. 

 

Sometimes a lawyer represents both a fiduciary and the fiduciary’s 

beneficiary and thus may be liable to the beneficiary as a client . . . 

and may incur obligations concerning conflict of interests. . . .  A 

lawyer who represents only the fiduciary may avoid such liability by 

making clear to the beneficiary that the lawyer represents the 

fiduciary rather than the beneficiary.
15

  

 

II.     FIDUCIARY DUTIES 

 
One who acts as a fiduciary assumes at least the basic duties of undivided 

loyalty and confidentiality.
16

 

 

A. There are many forms of fiduciary relationship, and each reflects the substantive area of 

law in which it has developed.
17

  A common ingredient is the duty to act with due care 

for the benefit of another. 

 

Fiduciary obligation, although a general concept, is not monolithic 

in its operation.  [I]t is not absolute in what it demands.
18

 

 

1. Whether someone owes fiduciary duties can hinge on membership in an organization 

that requires its members to comply with written standards (i.e., an enforced code of 

ethics).
19

   

                                                 
13

 RESTATEMENT (THIRD), THE LAW GOVERNING LAWYERS (2000), §14.  Comment f to that section adds that, “the 

lawyer must clarify whom the lawyer intends to represent.” 
14

 See Ingrid A. Minott, The Attorney-Client Relationship: Exploring the Unintended Consequences of Inadvertent 

Formation, 86 U. DET. MERCY L. REV. 269 (2009). 
15

 RESTATEMENT THIRD, THE LAW GOVERNING LAWYERS (2000), § 51, cmt. h. 
16

 McLean v. Davis, 283 S.W.3d 786 (Missouri App. Ct. 2009). 
17

 RESTATEMENT OF THE LAW THIRD, TRUSTS, § 2, cmt. b. 
18

 RESTATEMENT OF THE LAW THIRD, AGENCY, § 8.01, cmt. c.   
19

 New Peer Review Process to Affect Arizona CPAs, AZ CPA (Nov. 2009). 
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2. For example, a New York court once determined that insurance agents and insurance 

brokers were not professionals, partly because their conduct at that time was subject 

only to the “morals of the marketplace.”
20

   

 

B. Lawyers always owe fiduciary duties to their clients.  The Restatement of the Law Third, 

Law Governing Lawyers (LGL) explains the rationale.   

 

A lawyer is a fiduciary, that is, a person to whom another person’s 

affairs are entrusted in circumstances that often make it difficult or 

undesirable for that other person to supervise closely the 

performance of the fiduciary. . . .  Special safeguards are therefore 

necessary.
21

   

 

1. As a fiduciary, a lawyer must stay focused on the client’s goals:  

 

[T]he lawyer may . . . further the lawyer’s professional reputation 

and income . . . only as a by-product of promoting the client’s 

success.
22

  

 

2. The Model Rules applicable to lawyers are ethical standards, but they reflect the 

contractual, statutory, and common-law fiduciary duties—the legal duties—generally 

owed by lawyers to their clients.  The Model Rules provide only for disciplinary 

sanctions.  They are applicable without regard to any harm to a client, and they make 

no attempt to compensate any client who has actually been harmed. 

 

3. The scope section of the Model Rules cautions that an ethics violation should not 

itself give rise to a legal cause of action nor create a presumption that a legal duty has 

been breached.
23

  It is widely recognized, however, that ethics violations can be 

highly relevant in determining and applying the standard of care when clients sue 

their former lawyers.   

 

[T]he requirements of the [ethics rules] are at least relevant to a 

determination of the duty owed by an attorney to his or her client.  

“Given the potential consequences of their violation and the 

fundamental nature of their purpose, it would not be logical or 

reasonable to say that the Bar Rules, in general, do not play a role in 

shaping the ‘care and skill’ ordinarily exercised by attorneys practicing 

law[.]”  . . . .  See also Note: The Evidentiary Use of the Ethics Codes in 

Legal Malpractice: Erasing a Double Standard, 109 Harv. L. Rev. 1102, 

1119 (1996) (opining that “by creating the [rules of professional 

conduct], the legal profession’s governing bodies have provided 

                                                 
20

 Chase Scientific Research, Inc. v. NIA Grp., Inc., 96 N.Y.2d 20 (2001). 
21

 RESTATEMENT THIRD, THE LAW GOVERNING LAWYERS, § 16, cmt. b. 
22

 Id.   
23

 Id., Scope, cmt. 20. 



8 

 

comprehensible, accessible, and enforceable rules of conduct for the 

nation’s exploding population of lawyers.  The fact that these rules were 

designed specifically for application in the disciplinary context does not 

overcome the logic, feasibility, or functional value of extending their 

application—at least in part—to the malpractice context.”).
24

 

 

C. CPAs must observe the AICPA Rules unless an exception applies.  Members can be 

personally responsible for a rule violation committed by a fellow partner/shareholder.  

AICPA Bylaws provide the basis for determining whether a member has violated the 

Rules of Conduct.  Penalties can include admonishment, suspension, or expulsion.  

Interpretations of the Rules are published by the Executive Committee of the Professional 

Ethics Division.   

 

1. Depending on the circumstances, a CPA may also need to consult state and federal 

statutes, regulations and codes of ethics, as well as Treasury Department Circular 230 

and promulgated rules of the Public Company Accounting Oversight Board 

(PCAOB), U.S. Securities and Exchange Commission (SEC), U.S. Department of 

Labor (DOL), AICPA SEC Practice Section (SECPS), and Government 

Accountability Office (GAO).   

 

2. By certifying the public reports that collectively depict a corporation’s financial 

status, the independent auditor assumes a public responsibility transcending the 

employment relationship with the client.  CPAs performing this special function owe 

ultimate allegiance to the corporation’s creditors and stockholders, as well as to the 

investing public.  This ‘public watch-dog’ function demands that the CPA maintain 

independence from the client and requires complete fidelity to the public trust.
25

 

 

3. Despite the minimal weight accorded to professional responsibility issues by most 

states for purposes of both licensure and continuing education requirements, 

violations of ethics provisions can have significant consequences for an accountant’s 

finances, livelihood, and licensure.   

 

a. Transgressions, both subtle and egregious, can generate disciplinary action and 

serve as evidence of negligence or other malfeasance in malpractice actions.  

  

b. Additionally, behavior that violates professional responsibility standards may 

disqualify a practitioner from appearing before the IRS or performing SEC work. 

 

c. A comprehensive approach to ethics issues, according professional responsibility 

more weight than state authorities governing licensing and continuing education, 

would be proactive and positive steps for CPAs to take voluntarily.
26

 

 

                                                 
24

 Delmonte v. State Farm Fire & Cas. Co., 90 Haw. 39, 54 n.12, 975 P.2d 1159, 1174 n.12 (1999). 
25

 United States v. Arthur Young & Co., 465 U.S. 805, 817-18 (1984). 
26

 Jane B. Romal & Arlene M. Hibschweiler, Improving Professional Ethics, 74 THE CPA JOURNAL 58 (June 2004). 
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D. The Certified Financial Planner Board’s Standards of Professional Conduct place the bar 

high for its members, reflecting “the highest principles and standards.”
27

 

 

1. This ethics code includes the following principles:  Integrity (e.g., honesty and 

candor), Objectivity (e.g., intellectual honesty), Competence (e.g., knowledge 

of when referrals to others are necessary), Fairness (e.g., disclose conflicts of 

interest), Confidentiality (e.g., ensuring that client information is accessible 

only to those authorized to have access), Professionalism (e.g., courtesy to 

clients and other professionals), and Diligence (e.g., plan and supervise 

promptly and keep clients current).   

 

2. It also states unequivocally that financial planners owe fiduciary duties to 

each client.
28

 

 

[T]he fiduciary duty is the fundamental duty a professional owes a client. 

Protection of the public interest means acting in the client’s (best) interest. 

A financial planner must put the client’s interest first. Examples in the area 

of investment planning are placing service to the client above income to the 

planner and disclosing any potential conflicts of interest when 

recommending investments. Key to the fiduciary relationship is the 

rendering of impartial advice. CFP certificants are held to a fiduciary 

standard by CFP Board’s Standards of Professional Conduct.
29

 

 

E. There are similar professional bodies for Chartered Financial Consultants, Chartered Life 

Underwriters, Chartered Advisors for Senior Living, Chartered Advisors in Philanthropy, 

Registered Health Underwriters, Registered Employee Benefits Consultants, Financial 

Services Specialists, and many other groups that are professionals or aspire to be viewed 

as professionals.
30

 

 

F. Fiduciary duties are sometimes imposed on nonprofessionals who hold positions of trust 

and confidence, whether or not compensated.   

 

1. A 2010 Delaware case involved a man who invested his mother-in-law’s funds at her 

request.  As her health deteriorated his role “took on more aspects of a fiduciary,” so 

the court applied the prudent investor standard.
31

 

 

2. A 2006 Ohio case involved a stockbroker who woke up one day convinced that his 

retiree clients would be financially devastated if he did not immediately replace their 

                                                 
27

 The Code, Rules, Standards, Complaint procedures, and Disciplinary Procedures and Statistics are available at 

http://www.cfp.net/Learn/Ethics.asp. 
28

 See, e.g., CHERYL TOMAN-CUBBAGE, PROFESSIONAL LIABILITY PITFALLS FOR FINANCIAL PLANNERS, (1988). 
29

 Ch. 2, Ethical Issues in Financial Planning, Standards of Professional Conduct for the Certified Financial Planners 

Board of Standards. 
30

 See, e.g., THE AMERICAN COLLEGE OF FINANCIAL SERVICES, http://www.theamericancollege.edu (last visited Mar. 

18, 2013). 
31

 Stone v. Stant, C.A. 890-VCN (Del. Ch. Jul. 2, 2010). 
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growth-oriented equities with fixed-income debt instruments.
32

  He appeared not to be 

motivated by self-interest (e.g., he did not charge a commission), but his customers 

had an open-and-shut case for breach of contract when he made the change without 

the authority to do so.  

 

a. To qualify for punitive damages, the clients needed to prove that the broker owed 

them fiduciary duties.  Establishing such a relationship would have been easy if 

the accounts had authorized that broker to buy and sell securities without 

advanced approval (i.e., so-called discretionary accounts), but this broker lacked 

such authority.  Circumstances mattered here, because a broker who exceeds his 

authority may thereby assume the duties of a fiduciary:   

 

If a non-discretionary broker assumes control of his client’s accounts 

and performs transactions . . . without the client’s approval, the broker 

must take on the duties of a discretionary broker . . . .
33

  

 

b. Treating this broker as a fiduciary made it possible for the jury to add $250 

million in punitive damages to the $12 million in compensatory damages.  

  

c. Of some consolation to the broker and his employer, the court eventually reduced 

the punitive damage award to $6 million.
34

 

 

G. Statutes sometimes create fiduciary and fiduciary-like status. 

   

1. For example, a non-trustee bank or other financial institution that exercises functional 

authority, control, or responsibility over a retirement plan or its assets can be 

considered a fiduciary.
35

   

 

2. Also, the Dodd-Frank Act authorizes the SEC to impose the same fiduciary standards 

on non-discretionary brokers that previously applied to investment advisers.  As a 

result, any broker may now be required to provide advice that is in the client’s best 

interest, rather than simply recommend investments that are suitable for customers. 

 

H. Professionals who deal with the IRS must also be cognizant of the many civil and 

criminal penalty provisions of the Internal Revenue Code, some of which are aimed 

directly at tax preparers (see, e.g., the § 6694 preparer penalty and § 6701 on aiding and 

abetting).   

 

1. In 2007 Congress increased the standard that preparers must meet (generally from at 

least a one-in-three chance to a likelihood of prevailing) and the penalties for failing 

                                                 
32

 Burns v. Prudential, 167 Ohio App. 3d 809, 828 (Ohio Ct. App. 2006). 
33

 Id. at 829. 
34

 Id. at 819-20. 
35

 Smith v. Provident Bank, 170 F.2d 609 (6th Cir. 1999).  See also Employee Retirement Income Security Act of 

1974 (ERISA), 29 U.S.C.A. § 1002(21)(A); James Lockhart, When Is Bank or Other Financial Institution Fiduciary 

Within Meaning of § 3(21)(A)(i) or (iii) of Employee Retirement Income Security Act of 1974 29 U.S.C.A. Sec. 

1002(21)(A)(i) or (iii)), 166 A.L.R. Fed. 671. 
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to do so (to the greater of $1,000 or 50% of the income derived from the return, with 

a minimum of $5,000 if the understatement was caused by the preparer’s willful or 

reckless conduct). 

 

2. But in 2008 Congress retroactively changed the new more-likely-than-not standard in 

most cases to “substantial authority” (which is a higher standard than one-in-three, 

but lower than more-likely-than not), except for tax shelters and reportable 

transactions.  If the applicable standard cannot be met, the preparer must adequately 

disclose the position as described in Reg. § 1.6694-2(d).  There is added protection 

where an understatement is due to reasonable cause and the preparer acted in good 

faith.   

 

3. The AICPA Statements on Standards for Tax Services (Statements) are enforceable 

ethical standards that apply not only to AICPA members but also to most non-AICPA 

members because of the states’ code of ethics.  The Statements complement other 

standards of tax practice, including Circular 230.  Among other things, the Statements 

set as a minimum standard for undisclosed position a good-faith belief that there is at 

least a realistic possibility of the position’s being sustained administratively or 

judicially on its merits if challenged.  With disclosure, a CPA can rely on a merely 

reasonable basis of support.  Previously the standard was “not frivolous.”
36

 

 

I. The Secretary of the Treasury regulates tax practice and can suspend or disbar any 

taxpayer representative (i.e., lawyer, CPA, or enrolled agent) found to be incompetent or 

disreputable, or who violates the rules at 31 U.S.C. § 330(b) or Circular 230. 

 

1. Circular 230 establishes standards regarding accuracy for tax return advice (§ 10.34), 

diligence (§ 10.22), fee arrangements (§ 10.27), government employees who switch 

to private practice (§ 10.25), conflicts of interest (§ 10.29), and standards for tax 

shelter opinions (§ 10.35), among many others.  Violations can result in disbarment, 

suspension, or reprimand (§ 10.50-10.52).  

  

2. There also is a “snitch” rule that requires a person to report the violations of others to 

the Director of Tax Practice (§ 10.53).   

 

3. The imposition of a civil penalty can also result in a referral.   

 

4. Circular 230 prohibits a practitioner from employing or accepting assistance from a 

disbarred or suspended person, or to be employed by or to assist such a person 

(§ 10.24).
37

 

 

J. Congress enacted the Sarbanes-Oxley Act (SOX) in 2002 in reaction to a series of 

accounting scandals, with Enron topping the list.  Among many things, SOX establishes 

the Public Company Accounting Oversight Board and narrows significantly the scope of 

                                                 
36

 Thomas J. Purcell, III et al., Changes in Tax Practice Standards Affect CPAs, JOURNAL OF ACCOUNTANCY 

(May 2010). 
37

 See generally Blattmachr, Gans & Rios, PLI Circular 230 Deskbook (2006). 
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non-audit services that can be provided to an audit client.  The U.S. Supreme Court ruled 

in 2010 that SOX’s PCAOB is unconstitutional because it does not give presidential 

administrations enough power to remove board members, but the only change is that the 

SEC will now have the power to fire members of the board.
38

   

 

III. CONFLICTS OF INTEREST 

 
A. A conflict of interests may be involved if there is “a substantial risk that the lawyer’s 

representation of the client would be materially and adversely affected by the lawyer’s 

own interests or by the lawyer’s duties to another current client, a former client, or a third 

person.”
39

  Non-lawyers can replace “lawyer” with their own professional designation in 

the preceding sentence (and elsewhere in this outline), to get a sense for the conflict-of-

interest principles that are generally applicable to professionals.  Courts and disciplinary 

bodies appear to be more concerned about conflict-of-interest questions than ever before, 

and the boundaries seem to be tightening.
40

 

 

B. Some experts are stickers in this area, quick to find a conflict of interests and harsh in 

their criticism of professionals who were slow to identify or deal properly with the 

conflict, regardless of the professionals area of practice.  Estate planners often argue that 

the conflict rules don’t really fit their area of practice, and that a more realistic or 

practical approach is warranted.   

 

When determining whether a conflict of interests exists a down-to-

earth, real-world, functional approach should be utilized.
41

 

 

1. In any event, the application of conflict-of-interest rules to real-world situations is 

supposed to reflect the underlying rationales, which for lawyers include instilling 

confidence in a client’s lawyer and the system of justice; enhancing effective 

advocacy; preventing the misuse of client confidences; reducing the chances of client 

exploitation; and ensuring adequate presentations to tribunals.   

 

2. The general conflict-of-interest standard requires the decisionmaker to identify and 

balance the kind of effect that would be prohibited; the significance of that effect; the 

probability that the effect will occur; and the perspective from which the conflict 

should be determined.
42

   

 

                                                 
38

 See, e.g., Karen Gantt et al., Sarbanes-Oxley, Accounting Scandals, and State Accountancy Boards, THE CPA 

JOURNAL (Sept. 2007); Phillip K. Kleckner & Craig Jackson, Sarbanes-Oxley Creates a New Beginning for 

Accountants, THE CPA JOURNAL (Jan. 2005); S.E.C. Charges Accountants and Firms With Sarbanes-Oxley 

Violations, N. Y. TIMES, Sept. 14, 2007; Rachelle Younglai & James Vicini, Supreme Court Partially Strikes Down 

SOX Accounting Board, INSURANCE JOURNAL, June 28, 2010. 
39

 RESTATEMENT THIRD, THE LAW GOVERNING LAWYERS (2000), § 121. 
40

 Id. 
41

 Estate of Koch, 849 P.2d 977 (Kan. App. 1993). 
42

 Id. at cmt. c. 
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3. The term “potential conflict” is sometimes used when there is a detectable yet 

minimal risk of adversity or material limitation.  Some commentators prefer other 

terminology:   

 

The modern approach to conflicts of interest focuses on the degree 

of risk that a lawyer will be unable to satisfy all the legitimate 

interests that compete for attention in a given matter.  . . .  Thus, in 

modern thinking about conflicts of interest, it is no longer 

appropriate to speak of “potential” versus “actual” conflicts of 

interest.  Instead, these terms, if they are used at all, must have 

reference to the degree of likelihood that the risk—the 

potentiality—will ripen into adverse effect—the actuality.
43

 

  

4. Issues of terminology aside, the complication arises when one tries to apply the 

conflict rules to real-life situations.  This produces “some of the most difficult 

problems in the law of lawyering.”
44

   

 

5. Conflicts can be waived by the affected parties in most circumstances, but each 

client’s consent must be fully informed.   

 

[I]nformed consent requires that each affected client be aware of 

the relevant circumstances and of the material and reasonably 

foreseeable ways that the conflict could have adverse effects on the 

interests of the client.
45

   

 

a. For example, a lawyer cannot seek the waiver of a common-representation 

conflict without first explaining the “implications of the common representation, 

including possible effects on loyalty, confidentiality and the attorney-client 

privilege, and the advantages and risks involved.”
46

  

  

b. A lawyer’s conflict is not waivable if, for example, it is not reasonably believable 

that the lawyer will be able to provide competent and diligent representation of 

each affected client.
47

  In most states the consent must be confirmed in writing.
48

 

 

C. Conflict of interest rules and laws were not developed with estate planners in mind.  

Estate planning lawyers in particular sometimes suggest that the conflict rules should be 

bent a bit to fit estate planners. 

 

The fact that the estate planning goals of the clients are not entirely 

consistent does not necessarily preclude the lawyer from representing 

                                                 
43

 GEOFFREY C. HAZARD ET AL., THE LAW OF LAWYERING, § 10.4 (3d ed. 2007). 
44

 Id. at § 10.3, 10-9. 
45

 MODEL RULES, R. 1.7, cmt. 18. 
46

 Id. 
47

 See, e.g., MODEL RULES, R. 1.7(b)(1). 
48

 MODEL R. 1.7(b)(4). 
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them: Advising related clients who have somewhat differing goals 

may be consistent with their interests and the lawyer's traditional role 

as the lawyer for the "family." Multiple representation is also 

generally appropriate because the interests of the clients in 

cooperation, including obtaining cost effective representation and 

achieving common objectives, often clearly predominate over their 

limited inconsistent interests. Recognition should be given to the fact 

that estate planning is fundamentally nonadversarial in nature and 

estate administration is usually nonadversarial.
49

 

 

Of course, the Commentaries emphasize the importance of making 

complete disclosure to all of the affected clients and obtaining the 

clients' fully informed consent to the representation and urge 

consideration by the lawyer of possible withdrawal whenever a 

potential conflict of interest ripens into an actual conflict or 

controversy.
50

 

 

D. Perhaps the most common context in which estate planners encounter conflicts of 

interest is the representation of a married couple.  

  

1. Much has been written about joint versus separate representation. 

 

[S]ome experienced estate planners believe that it is appropriate to 

represent a husband and wife as separate clients, each of whom is 

entitled to presume the confidentiality of information disclosed to the 

lawyer in connection with the representation. If permitted by the 

jurisdiction in which the lawyer practices, the lawyer may properly 

represent a husband and wife as separate clients.
51

  

 

2. Separate representation is problematic if it involves not sharing information 

with a client, which that client needs to make informed decisions.  Moreover, 

joint representation is not as simple as it might initially appear. 

 

[A] lawyer who represents a husband and wife in estate planning 

matters might conclude that information imparted by one of the 

spouses regarding a past act of marital infidelity need not be 

communicated to the other spouse. …  In order to minimize the risk of 

harm to the clients' relationship and, possibly, to retain the lawyer's 

ability to represent both of them, the lawyer may properly urge the 

communicating client himself or herself to impart the confidential 

information directly to the other client. . . . In doing so the lawyer 

may properly remind the communicating client of the explicit or 

                                                 
49

 See ACTEC COMMENTARY to Rule 1.7, p. 91. 
50

 Bruce S. Ross, “Ethical Issues in Practice: Important Fiduciary Litigation,” ALI-ABA Course of Study Materials 

#ST041, April, 2012 
51

 ACTEC, p. 92. 



15 

 

implicit understanding that relevant information would be shared and 

of the lawyer's obligation to share the information with the other 

client. The lawyer may also point out the possible legal consequences 

of not disclosing the confidence to the other client, including the 

possibility that the validity of actions previously taken or planned by 

one or both of the clients may be jeopardized. In addition, the lawyer 

may mention that the failure to communicate the information to the 

other client may result in a disciplinary or malpractice action against 

the lawyer.  If the communicating client continues to oppose 

disclosing the confidence to the other client, the lawyer faces an 

extremely difficult situation with respect to which there is often no 

clearly proper course of action.
52

  

 

3. The professional’s fiduciary duty to a client prohibits the joint representation of a the 

couple without first (1) determining that both individuals are “knowledgeable about 

their respective rights and interests, competent to make independent decisions if 

called for, and in accord on their common and individual objectives” or (2) obtaining 

the informed consent of each individual.
53

 

 

A lawyer can minimize risk of disciplinary issues and malpractice by: 

Limiting initial meeting with family members to general discussions 

without the disclosure of any confidential information. …  If the lawyer 

knows that only one of the family members … will be the client, clearly 

explain to the [others] that the lawyer is not representing them.  

Confirm in writing to all clients who you represent and who you don't 

represent.  If the client consents, confirm in writing to all other 

interested parties that you do not represent them. If the lawyer is 

representing multiple clients, set forth in writing how confidential 

information will be handled. … If a lawyer is representing multiple 

clients, set forth in writing what will happen should a conflict arise.
54

 

 

IV. WHISTLEBLOWING 
 

A. Should lawyers and other professionals be required to report a client’s serious 

misconduct? 

 

                                                 
52

 See ACTEC COMMENTARY to Rule 1.6, pp. 76-77.  See also Moore & Hilker, "Representing Both Spouses: 

The New Section Recommendations," 7 Probate & Property 26, 30 (July/Aug. 1993), “Counseling the Fiduciary," 

28 Real Property Probate & Trust Journal (No. 4, Winter 1994); A v. B v. Hill Wallack, 726 A.2d 924 (N.J. 1999); 

and Advisory Opinion 95-4 (State Bar of Florida May 1997). 
53

 RESTATEMENT OF THE LAW THIRD, LAW OF LAWYERING, § 130, cmt. c, ill. 3. 
54

 Dennis R. Rose, “Risk Management for Trust and Estate Lawyers,” ALI-ABA Course of Study Materials 

#SU003, July 2012. 
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1. Although the thought might be anathema to many lawyers and other professionals, 

there has been movement in that direction in recent years.
55

   

 

a. For example, Model Rule 1.6(b)(7) authorizes a lawyer to reveal confidential 

information relating to the representation of a client to inform a tribunal about any 

breach of fiduciary responsibility when the client is serving as a court appointed 

fiduciary such as a guardian, personal representative, or receiver.   

 

b. And the Sarbanes-Oxley Act allows lawyers to reveal confidential client 

information to SEC investigators if it will prevent a legal violation or help rectify 

losses suffered by investors.  The SEC had initially proposed a more stringent rule 

requiring “noisy withdrawals” that would have been tantamount to mandatory 

disclosure,
56

 but decided to postpone the requirement indefinitely.
57

   

 

c. In 2010, the SEC paid a $1 million whistleblower award in July 2010 to the ex-

wife of a former Microsoft employee in an insider-trading case.  That award may 

pale in comparison to future awards, because the Dodd-Frank Act authorizes 

amounts ranging from 10% to 30% of sanctions.
58

 

 

2. Whistleblowing is sometimes a protected activity.  Consider the case of a company’s 

general counsel who was fired shortly after sending an email to company executives, 

complaining about a “pervasive culture of dishonesty” and his belief that the 

company was attempting to obstruct the discovery of damaging emails in on-going IP 

litigation.  In order for whistleblower protection to apply in his case he needed to 

show good faith, such as communication of the wrongdoing to a governmental 

authority, which he failed to do prior to being fired.
59

 

 

3. Model Rule 1.13(b) provides for mandatory whistleblowing within an organization 

and discretionary whistleblowing to outside parties.  Rule 1.6 seems at first to require 

disclosure only as necessary to prevent reasonably certain death or substantial bodily 

injury, but when combined with Rule 4.1 disclosure is sometimes mandatory.   

 

a. Hawaii’s Probate Rule 42(b) provides for mandatory whistleblowing in certain 

circumstances. 

 

An attorney for an estate, guardianship, or trust does 

not have an attorney-relationship with the 

beneficiaries . . . but shall owe a duty to notify such 

beneficiaries . . . of activities of the fiduciary actually 

                                                 
55

 See ACTEC COMMENTARY to Rule 1.6 (“In the course of representing a fiduciary, the layer may be required to 

disclose the fiduciary’s misconduct under the substantive law of the jurisdiction in which the misconduct is 

occurring.”). 
56

 See Lisa Lerman & Philip Schrag, ETHICAL PROBLEMS IN THE PRACTICE OF LAW 196-202 (2d ed. 2009). 
57

 For an example of a noisy withdrawal, see David Scheer & Alison Fitzgerald, Allen Stanford Accused of ‘Massive, 

Ongoing’ Fraud, BLOOMBERG, Feb. 17, 2009. 
58

 See Zachary A. Goldfarb, SEC Now Freer to Hike Whistleblower Awards, WASH. POST, July 27, 2010. 
59

 Kidwell v. Sybaritic, Inc., 784 N.W.2d 220 (Minn. 2010). 
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known by the attorney to be illegal that threaten the 

security of the assets under administration or the 

interests of the beneficiaries.
60

   

 

i. This rule does not define the word illegal.   

 

ii. Dictionary definitions include “in a manner contrary to law” 

and “not according to, or not authorized by, law.”  That 

would arguably include any significant breach of fiduciary 

duty.   

 

b. Hawaii Probate Rule 42(c) targets, but does not define, fiduciary 

nonfeasance.  “The attorney, after prior notice to the fiduciary, shall 

have an obligation to bring to the attention of the court the 

nonfeasance of the fiduciary.”
61

  As noted above, Model Rule 

1.6(b)(7) authorizes a lawyer to reveal to the court breaches of 

fiduciary responsibility when the client is a court-appointed 

fiduciary. 

 

c. In a highly publicized dispute, a junior partner in a large Illinois law firm felt 

required by that state’s ethics code to blow the whistle on a partner’s billing 

practices.  Model Rule 8.3(a) provides, “A lawyer who knows that another lawyer 

has committed a violation . . . that raises a substantial question as to that lawyer’s 

honesty, trustworthiness or fitness as a lawyer in other respects, shall inform the 

appropriate professional authority.”  The junior partner reported the matter to a 

court and eventually to the lawyers’ disciplinary office.
62

   

 

V. WHEN A FIDUCIARY HIRES A PROFESSIONAL:  TO WHOM ARE DUTIES OWED?   
 

A. When a trustee or personal representative hires a lawyer, the fiduciary is usually the 

client,
63

 but sometimes the client is the trust or probate estate.
64

  Similar principles and 

rules presumably apply when the fiduciary hires a professional other than a lawyer.   

                                                 
60

 HAW. PROB. R. 42(b) 
61

 HAW. PROB. R. 42(c).  See generally Samuel P. King & Randall W. Roth, Erosion of Trust, 93 A.B.A. J. 48 

(2007). 
62

 See, e.g., Nathan Koppel, Lawyer’s Charge Opens Window On Bill Padding, WALL ST. J., Aug. 30, 2006, at B1. 
63

 See, e.g., John R. Price, Duties of Estate Planners to Non Clients: Identifying, Anticipating and Avoiding the 

Problems, 37 S. TEX. L. REV. 1063, 1081 (1996) (noting “a majority of the cases and ethics opinions all consider the 

fiduciary to be the lawyer’s client – not the fiduciary estate or its beneficiaries”); ACTEC Commentary, R. 1.13 

(2006); Roberts v. Fearey, 986 P.2d 690, 694, n.3 (Or. Ct. App. 1999) (“when an attorney undertakes to represent a 

fiduciary, he or she represents only the fiduciary”); In re Estate of Gory, 570 So. 2d 1381, 1383 (Fla. Dist. Ct. App. 

1990) (“the personal representative is the client rather than the estate or beneficiaries”); Wagner v. Lamme, 386 

N.W.2d 448, 450 (Neb. 1986) (“no position known as ‘attorney of an estate’”); Wells Fargo Bank, N.A. v. Superior 

Court, 990 P.2d 591, 595 (Cal. 2000) (“the suggestion that the trustee ‘is not the real client’ of the attorney retained 

by the trustee directly contracts California law”).   
64

 See, e.g., Steinway v. Bolden, 460 N.W.2d 306 (Mich. Ct. App. 1990) (“although the personal representative 

retains the attorney, the attorney’s client is the estate, rather than the personal representative”); Jeffrey Pennell, 
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Under one view, the client is the fiduciary; under another view, the client 

is the estate or trust, including its beneficiaries.  In order to comply with 

conflict of interest rules, the lawyer should make clear the lawyer's 

relationship to the parties involved.
65

 

 

1. A related issue is whether a trust or probate estate is or can be a juridical person.  For 

example, in a 2009 Virginia case an injured person lost his chance to seek damages 

for his injuries because he initially sued the deceased tortfeasor’s estate rather than 

the personal representative of that estate,
66

 and the statute of limitations had expired 

before the plaintiff corrected the pleadings.  According to the court, “the personal 

representative is a living individual while the ‘estate’ is a collection of property.”
67

  

Although this case reflects the traditional notion that trusts are relationships between 

the trustee and beneficiaries, statutes and court decisions sometimes treat trusts as 

though they are entities. 

 

Increasingly, modern common-law and statutory concepts and 

terminology tacitly recognize the trust as a legal ‘entity,’ consisting of 

the trust estate and the associated fiduciary relations between the trustee 

and the beneficiaries.  This is increasingly and appropriately reflected 

both in language . . . and in doctrine, especially in distinguishing 

between the trustee . . . as an individual and the trustee in a fiduciary or 

representative capacity.
68

 

 

2. Even in a typical jurisdiction where the lawyer’s client is the trustee rather than the 

trust, there are additional issues regarding the nature and extent of duties the lawyer 

owes to the beneficiaries, and whether the lawyer represents the trustee in the 

trustee’s fiduciary/representative capacity or represents the trustee’s personal 

interests.  Is a lawyer hired by a trustee functioning as Trust Counsel or Personal 

Counsel? 

 

A lawyer representing a client in the client’s capacity as a fiduciary (as 

opposed to the client’s personal capacity) may in some circumstances 

be liable to a beneficiary for a failure to use care to protect the 

beneficiary. . . .  The duty arises from the fact that a fiduciary has 

                                                                                                                                                             
Representation Involving Entities: Who Is the Client, 62 FORDHAM L. REV. 1319, 1334, 1355 (1994); Adam 

Streisand, Will My Real Client Please Stand Up, ACTEC Annual Meeting CLE Outline (March 2009). 
65

 Model Rule 1.7, cmt. 27. 
66

 Estate of James v. Peyton, 674 S.E.2d 864 (Va. 2009). 
67

 See also Thompson v. Vinson & Elkins, 859 S.W.2d 617, 623 (Tex. Ct. App. 1993) (an estate or trust cannot be 

represented, as it is “not a legal entity that can sue or be sued”); Zeigler v. Nickel, 75 Cal. Rptr. 2d 312, 314 (Ct. 

App. 1998) (a trust “is not an entity separate from its trustees”). 
68

 RESTATEMENT OF THE LAW THIRD, TRUSTS, § 2, cmt. a.  See also Robert Sitkoff, An Agency Costs Theory of Trust 

Law, 89 CORNELL L. REV. 621(2004) (“The office of the trustee is in effect (though not formally) a separate entity 

from the trustee personally.”); Tatarian v. Commercial Union Ins. Co., 672 N.E.2d 997, 1000 (Mass. App. Ct. 1996) 

(analogizing trusts to corporations and treating the trust in question as a separate entity); Steven Schwarcz, 

Commercial Trusts as Business Organizations:  Unraveling the Mystery, 58 BUS. LAW. 559, 561, 574-75 (2003) 

(discussing trusts as legal entities). 
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obligations to the beneficiary that go beyond fair dealing at arm’s 

length.  A lawyer is usually so situated as to have special opportunity to 

observe whether the fiduciary is complying with those obligations.  

Because fiduciaries are generally obliged to pursue the interests of 

beneficiaries, the duty does not subject the lawyer to conflicting or 

inconsistent duties.
69

 

 

3. As used in this outline, Trust Counsel refers to lawyers retained to assist the trustee in 

the trustee’s fiduciary or representative capacity (i.e., to assist in the administration of 

the trust).  Personal Counsel refers to lawyers retained solely to watch out for the 

fiduciary’s personal interests.  In the absence of an agreement or clear understanding 

to the contrary, a lawyer initially paid with trust funds is generally presumed to be 

functioning as Trust Counsel, and a lawyer initially paid from the trustee’s own funds 

is presumed to be Personal Counsel.
70

   

 

a. Trustees commonly hire Personal Counsel in reaction to, or anticipation of, a 

dispute with trust beneficiaries.  In such situations, the cost of Personal Counsel is 

usually borne by the losing party:  A trustee who initially uses personal funds to 

pay Personal Counsel is entitled to reimbursement from the trust estate upon 

prevailing, and a trustee who initially uses trust funds to pay for Personal Counsel 

must reimburse the trust estate upon failing to prevail.
71

  The duty of undivided 

loyalty prevents trustees from using Trust Counsel for their personal benefit.   

 

b. Personal Counsel are free to advocate zealously on behalf of a fiduciary’s 

personal interests without regard to the interests of the beneficiaries, and attorney-

client privilege can be asserted by the trustee against the beneficiaries.  By 

comparison, Trust Counsel may have specific duties to beneficiaries, and in many 

states cannot assert attorney-client privilege against beneficiaries (discussed 

below).  The situation is complicated when one law firm tries to function as both 

Trust Counsel and Personal Counsel.  This can create a nonconsentable conflict of 

interests.
72

     

 

As a general rule, the lawyer for the fiduciary should inform the beneficiaries 

that the lawyer has been retained by the fiduciary regarding the fiduciary 

estate and that the fiduciary is the lawyer's client; that while the fiduciary 

and the lawyer will, from time to time, provide information to the 

beneficiaries regarding the fiduciary estate, the lawyer does not represent 

them; and that the beneficiaries may wish to retain independent counsel to 

represent their interests.
73

 

 

                                                 
69

 RESTATEMENT THIRD, THE LAW GOVERNING LAWYERS (2000), § 51(4), cmt. h. 
70

 See ACTEC COMMENTARY to Rule 1.2; See also RESTATEMENT OF THE LAW THIRD, TRUSTS, § 72, § 82, cmt. f. 
71
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72
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73

 See ACTEC COMMENTARY to Rule 1.2, p. 33 
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 [Trust Counsel] may not participate in a transaction that misleads the court 

or the beneficiaries with respect to the administration of the trust—which is 

the subject of the representation.  [Trust Lawyer] should attempt to persuade 

[the trustee-client not to do so].  If [the trustee-client] refuses to accept 

[Trust Counsel’s] advice, [Trust Counsel] must not prepare an accounting 

that [Trust Counsel] knows to be false or misleading.  If [the trustee-client 

goes ahead and misleads the court], in some states [Trust Counsel] may be 

required to [inform the beneficiaries].  In states that neither require nor 

permit such disclosures [Trust Counsel] should resign ….
74

 

 

B. Joint vs. organizational representation?  When there is more than one trustee of a trust or 

personal representative of an estate, it is important to know whether the lawyer is 

representing all of the fiduciaries individually—joint representation—or collectively.
75

  

This was a hotly debated, pivotal question in the Bishop Estate scandal.
76

  If a trust is an 

organization, the Model Rules arguably require Trust Counsel to give a Miranda-like 

warning to any trustee who does not understand that the lawyer has no duty to protect the 

trustee’s personal interests.  

 

In dealing with an organization’s . . . constituents, a lawyer shall explain the 

identity of the client when the lawyer knows or reasonably should know that 

the organization’s interests are adverse to those of the constituents with 

whom the lawyer is dealing.
77

   

 

1. In 2009 the chief investment officer (CIO) of the failed Stanford Financial Group 

filed a $20 million breach-of-fiduciary-duty lawsuit against the organization’s lawyer 

for inadequately representing her personal interests in a meeting she had with SEC 

lawyers.  The lawyer reportedly stated several times during the meeting that he was 

representing the CIO only to the extent that he was representing the company of 

which she was an officer.  The plaintiff said that was not clear enough to satisfy the 

lawyer’s duty to her.
78

   

 

                                                 
74
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2. Prominent Oregon lawyers faced ethics charges in July of 2010 over their concurrent 

representation a corporation and some of its constituents during an SEC 

investigation.
79

 

 

C. Fiduciary duties owed to trust beneficiaries?   

 

1. In some jurisdictions a fiduciary’s lawyer can owe fiduciary duties to beneficiaries as 

well as to the fiduciary:  “Sometimes a client’s duties to other persons, for example as 

a trustee . . . , may impose on the lawyer similar consequential duties.”
80

   

 

[T]he lawyer for the fiduciary ordinarily owes some duties (largely 

restrictive in nature) to the beneficiaries of the fiduciary estate. The 

nature and extent of the duties of the lawyer for the fiduciary are shaped 

by the nature of the fiduciary estate and by the nature and extent of the 

lawyer's representation.
81

 

 

2. Such derivative duties can “overshadow” the lawyer’s duties to the fiduciary client in 

extreme situations.   

 

An attorney [who] undertakes to represent the guardian of an 

incompetent assumes a relationship not only with the guardian but with 

the ward. . . .  In fact, we conceive that the ward’s interests overshadow 

those of the guardian.
82

 

 

We [previously] held that the attorney for the guardianship owed a 

fiduciary duty to the ward.  A stronger case exists for imposing a similar 

duty on the personal representative’s attorney, who generally has some 

control over the administration of the decedent’s estate.
83

 

 

3. Attorney-client privilege potentially applies to communications between lawyers and 

their clients, but the privilege must be “strictly limited to the purpose for which it 

exists.”
84

  Because trustees have a fiduciary duty not to use Trust Counsel for 

personal purposes and not to withhold information reasonably needed by beneficiaries 
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to hold the trustees accountable, such trustees might not need the assurance of 

confidentiality to communicate freely with Trust Counsel:
85

    

 

A trustee is privileged to refrain from disclosing to beneficiaries or co-

trustees opinions obtained from, and other communications with, counsel 

retained for the trustee’s personal protection in the course, or in 

anticipation, of litigations (e.g., for surcharge or removal).  This 

situation is to be distinguished from legal consultations and advice 

obtained in the trustee’s fiduciary capacity concerning decisions or 

actions to be taken in the course of administering the trust.  

Communications of this latter type are subject to the general principle 

entitling a beneficiary to information that is reasonably necessary to the 

prevention or redress of a breach of trust or otherwise to the 

enforcement of the beneficiary’s rights under the trust.  When the roles 

and objectives of legal consultation are unclear, the question of who has 

paid for the legal services, or who ultimately will be required to pay 

those expenses, although potentially relevant, involves other and 

complicated considerations (see §88) so that this matter is not 

determinative in resolving issues of privilege.
86

   

 

4. Although a few courts have allowed trustees to assert attorney-client privilege against 

beneficiaries even when the trustee’s communication was with Trust Counsel,
87

 the 

majority view is that trustees may not assert the privilege unless the communication 

in question was with Personal Counsel.   

 

In a proceeding in which a trustee of an express trust or similar 

fiduciary is charged with breach of fiduciary duties by a beneficiary, a 

communication . . . [is] not privileged if the communication (a) is 

relevant to the claimed breach, and (b) was between the trustee and a 

lawyer . . . who was retained to advise the trustee concerning the 

administration of the trust.
88 

    

 

5. In some jurisdictions, a successor trustee is able to assert or waive the attorney-client 

privilege with respect to communications between Trust Counsel and a former 

trustee.
89

  That is, the privilege attaches to the position rather than the person.  The 
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following excerpt from a 2009 California case
90

 refers an earlier California Supreme 

Court decision:
91

 

 

In [Moeller], the files of the attorney for the trustee were deemed part of 

the property of the trust and were transferable to the successor trustee.  

The court opined that separate litigation counsel hired to protect the 

trustee might be covered by the attorney-client privilege if such an 

attorney were paid separately by the trustee. . . .  [T]he similarities 

between trust and decedent estate administration are sufficient to 

anticipate that a court may apply the same ruling in an estate action. . . .  

If separate counsel represent the client with dual capacities, keeping the 

beneficiary matters separate from the client’s fiduciary interests will be 

substantially easier.
92

   

 

a. If the first trustee’s lawyer neglected to explain that the attorney-client privilege 

could perhaps be waived someday by a replacement trustee, the former trustee 

might eventually feel betrayed and seek some form of recovery from the lawyer.
93

   

 

b. In short, if a trustee wants to keep control over the privilege in case there is a 

dispute with the beneficiaries, that trustee should use personal funds to pay the 

lawyer, document that the lawyer is representing the trustee in the trustee’s 

personal capacity, and not involve that lawyer in trust administration.  In short, 

the trustee should retain Personal Counsel rather than Trust Counsel.  

 

6. The professional may have authority to blow the whistle on a fiduciary client who is 

breaching fiduciary duties.   

 

a. In any event, the estate planning professional might be able to establish ground 

rules that authorize whistleblowing when warranted.   

 

In some jurisdictions a lawyer who represents a fiduciary generally 

with respect to the fiduciary estate may disclose to a court or to the 

beneficiaries acts or omissions by the fiduciary that might constitute a 

breach of fiduciary duty….  In jurisdictions that do not require or 

permit such disclosures [of confidential information], a lawyer 

engaged by a fiduciary may condition the representation upon the 

fiduciary's agreement that the creation of a lawyer-client relationship 

between them will not preclude the lawyer from disclosing to the 

beneficiaries of the fiduciary estate or to an appropriate court any 
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actions of the fiduciary that might constitute a breach of fiduciary 

duty.
94

 

 
b. Perhaps such authorization is impliedly authorized. 

 

[T]he fiduciary's retention of the lawyer to represent the fiduciary 

generally in the administration of the fiduciary estate may impliedly 

authorize the lawyer to make disclosures in order to protect the 

interests of the beneficiaries. In addition, the lawyer's duties to the 

court may require the lawyer for a court-appointed fiduciary to 

disclose to the court any acts of misconduct committed by the 

fiduciary.
95

 

  

VI. TROUBLED TIMES 
 

A. Fiduciary litigation is on the rise, but that started several decades ago. 

 

Although the American College of Trust & Estate Counsel began forming 

substantive law committees in the early 1970s, its Fiduciary Litigation 

Committee only got organized in 1991.  Even though a latecomer, it is one of 

the College’s largest and most active committees today.
96

 

 

Litigation against fiduciaries has grown from fairly rare to commonplace 

and continues to increase each year. . . . .  In 2005, ‘the Center for Fiduciary 

Analysis reported a twenty-two percent compounded annual increase in 

fiduciary litigation cases.’
97

 

 

B. The plaintiff’s bar has been gearing up for action, and in some cases they have access to 

“the other team’s playbook.”
98

  As professionals struggle to maintain a competitive fee 

structure, the service they provide sometimes seems less personal.
99

  Finally, fiduciaries 

often have relatively high net worth and/or insurance coverage.  Uncertain times, deep 

pockets, and high standards of care combine to make fiduciaries tempting targets:  

 

C. Fiduciaries can theoretically avoid liability by doing a good job.  However, for several 

reasons, simply doing a good job may not be enough to avoid getting sued, and getting 

sued can be a nightmare regardless of the outcome.  Some reasons include: 
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 The financial costs of defending the action can be substantial, certainly in the form of 

out-of-pocket expenditures, but also in opportunity costs and productivity losses due 

to strain on the individuals involved. 

 Even a frivolous lawsuit can damage reputations.  Media increasingly watch for and 

report on filed lawsuits, and they usually base much of the initial report on statements 

in the complaint.  Numerous examples of this phenomenon are provided in this 

outline.  

 Experts sometimes say the darnedest things, especially when they assume that every 

factual allegation in the complaint is accurate.   

 Many lawsuits eventually boil down to questions of fact.  Having the facts on your 

side is small consolation if you have the burden of proving them and cannot do so.  

 Some judges exert significant pressure to settle rather than go to trial.  That tends to 

benefit unreasonable people to the detriment of reasonable ones. 

 Once a matter gets into the courtroom, anything can happen.  Simply being in the 

right is no guarantee of ultimate success in a lawsuit.  Ask any litigator. 

 

D. The Curse of Knowledge is real.  People who have a clear mental picture of a relatively 

complicated concept have a tendency to overestimate the clarity of someone else’s grasp 

of that concept.  Elizabeth Newton conducted a study in which participants were divided 

into two groups—tappers and listeners.
100

  Each tapper’s job was to tap the rhythm of a 

song for an individual listener whose job was to identify that song.  After tapping a song, 

the tapper was asked whether she thought the listener would correctly identify that song.  

On average, the tappers thought the listeners recognized the song about 50% of the time.  

But the listeners correctly identified the song less than 3% of the time.  Because the 

tappers already knew the song being tapped, they grossly overestimated a listener’s 

ability to recognize each song.  This has been called “the curse of knowledge.”
101

  Some 

commentators believe that the same phenomenon applies to lawyers.
102

    

 

1. What one knows to be true may not matter much in the courtroom.  Although truth is 

at the core of justice as viewed in the abstract, courts in the real world focus on 

evidence.
103

   

 

2. One’s testimony is evidence, of course, but uncorroborated testimony about things 

that happened years earlier may be unconvincing.  This can come as a shock to 

truthful people who assume they will always be believed.   

 

3. This reflects the curse of knowledge (i.e., an honest person knows what she’s saying 

is true, so surely others also know that).
104
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a. Facts that are unequivocal and undisputed today can be quite difficult to establish 

in the future.   

 

b. Defendants who remember important details are suspect; defendants who do not 

are easy targets. 

 

4. Keep in mind that a fiduciary-defendant’s testimony will naturally be viewed as self-

serving by the time of the lawsuit.   

 

a. In most cases, the testimony will be years after the events in question occurred, 

and there probably will be contradictory testimony from someone else, perhaps 

because the other person perceived the events differently in the first instance, or 

maybe because time and self-interest have had a corrosive effect on the other 

person’s recollection of events.   

 

b. From the plaintiff’s perspective, the lack of a written record can make the 

defendant look like a “sitting duck.”  Yet some fiduciaries simply assume that 

being good people and doing good work is protection enough.   

 

i. When working to further the interests of others, it is counterintuitive and 

somewhat disheartening to think of them as potential adversaries, but that 

is reality.   

 

ii. Anyone who has defended a lawsuit filed by a beneficiary against a 

fiduciary or by a client against a lawyer will confirm that 

contemporaneous documentation can make a huge difference.
105

   

 

5. Pronoia is a baseless belief that unknown others are conspiring to make you happy.  

Its opposite is paranoia.  When it comes to avoiding fiduciary liability, pronoia can be 

very dangerous, and a little paranoia can be helpful.
106

 

 

E. Hindsight bias is the natural tendency to view a known outcome as having been more 

foreseeable than it was prior to its occurrence.
107

  Hindsight bias is a well-documented 

psychological phenomenon.  Studies show it to be powerful, pervasive, and insidious. 
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[W]arning people to ignore or not be influenced by the outcomes, or 

instructing them to put themselves in the position of the a priori decision 

maker, has little or no impact. . . .  [H]indsight bias is incredibly robust . 

. . .  [W]e know of no foolproof ways to prevent this bias.
108

 

 

[W]e might be tempted to say journalists are especially susceptible to the 

hindsight fallacy.  But a truer statement is that [they] thrive on it . . . 

forever treating every bad outcome as proof of incompetence if not 

malfeasance, and every good outcome as the result of far-seeing 

excellence. . . .  Take a typical media indictment of Bank of America’s 

Mr. Lewis, flayed because he ‘overpaid for an asset [Merrill] he could 

have had for much less had he just waited a few extra days.’  Good 

grief.
109

 

 

1. The law requires informed decisions, not correct ones.  The court in Stark
110

 said it 

well when beneficiaries sued a trustee for not selling three specific stocks before they 

tumbled in value. 

 

A trustee’s performance is not judged by success or failure . . . and while 

negligence may result in liability, a mere error in judgment will not.  

Neither prophecy nor prescience is expected of trustees and their 

performance must be judged not by hindsight but by facts which existed 

at the time of the occurrence. . . .  It is not inherently negligent for a 

trustee to retain stock in a period of declining market values, nor is there 

any magic percentage of decline which, when reached, mandates sale.  

Indeed, the market’s fluctuations have expressly been rejected as a 

trustworthy indicia of a holding's value – especially in times of general 

economic decline.  Similarly, the fact that a stock may not be desirable 

for long term investment does not mean that a trustee is under a duty to 

sell it at the first possible opportunity.  Stripped to its essentials, the 

plaintiffs’ argument is that the Trustee was negligent and imprudent in 

retaining these securities because of their sharp drop in market price 

and allegedly insufficient analysis.  Case law is clear, however, that the 

former charge is irrelevant if the latter charge is unfounded. . . .  The 

Trustee’s retention decisions [in this case] were the result of careful and 

informed deliberation; the fact that in retrospect they may have been 

wrong or unwise is no ground for surcharge.
111
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2. As simply stated in a 2009 Delaware case, “The conduct of a trustee in administering 

the trust is not to be determined a violation of any fiduciary duty based on hindsight 

knowledge of subsequently developed facts and circumstances.”
112

 

 

3. Despite the law, hindsight bias is apparent in some cases.  In re Chamberlain’s 

Estate
113

 provides an almost humorous example of the ease with which hindsight 

allowed a jurist to foresee the October 1929 stock market crash.  

 

It was common knowledge, not only amongst bankers and trust 

companies, but the general public as well, that the stock market 

condition [in August 1929] was an unhealthy one, that values were very 

much inflated, and that a crash was almost sure to occur.  

 

4. More recently, the Alabama Supreme Court viewed an unfortunate investment 

decision as imprudent behavior.   

 

[The trustee] sold these stocks at or near their lowest price levels . . . 

at the time the country was just beginning to recover from the worst 

recession since the 1930's.”
114

  Looking back, even this author can 

see when stock prices were “at or near their lowest price levels,” and 

when an economy was “just beginning to recover.”   

 

a. Looking forward, the view is not so clear.  Unfortunately, fiduciaries and their 

lawyers regularly must make difficult decisions without the aid of hindsight bias.  

  

b. The smart ones will not assume that others will later ignore the outcome of such 

decisions when passing judgment through a rearview mirror. 

 

When second-guessed by a hindsightful observer, misfortune appears 

to have been incompetence, folly, or worse.
115

  The effect of the 

hindsight bias is to make [evaluators] uncharitable second-guessers 

of [others’] decisions.
116

   

 

VII. SELECTED LEGAL AND ETHICAL ISSUES AFFECTING PROFESSIONALS 
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A. There was a significant increase in the number of reported Ponzi schemes in recent years.  

A Federal Bureau Investigation (FBI) website provides a long list, along with interesting 

details.
117

   

 

1.  Some of the alleged schemers are now household names.  Bernie Madoff supposedly 

was “one of the most trusted names on Wall Street.”
118

  His victims include many 

charitable organizations, at least one Ivy League school, and a large number of well-

known individuals and corporations.   

 

a. Investors reportedly were attracted by Madoff’s apparent ability to “deliver steady 

profits through markets both bull and bear,” and his “unblemished record of value, 

fair-dealing and high ethical standards.”
119

   

b. Twin City businessman Tom Petters had a $3.5 billion Ponzi scheme.
120

  R. Allen 

Stanford’s scheme involved 30,000 investors, billions of dollars, and continued for 

twelve years before the SEC finally stepped in.
121

 

 

c. The following expert testimony makes it sound as though no competent fiduciary 

would ever be defrauded by a Madoff or people like him.   

 

To be sure, [Madoff’s negligent victims] were aided and abetted, so to 

speak, by their auditors.  Of the many different public accounting firms 

that audited those charities and the funds through which some of them 

invested materially with Madoff, none apparently ever discovered . . . that 

Madoff bought no securities during the past 13 years.  Did none of them 

ever test the "Controls over related party transactions," or do the 

periodically required physical “walk-throughs?”  To the extent the 

charities invested through intermediaries, they also certainly do not 

appear to have been diligent, nor were their auditors.
122
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d. If that is true, one has to wonder how guys like Madoff, Petters, and Stanford 

managed to steal billions from relatively sophisticated investors over a long period.  

If such fraud would have been apparent to those doing “normal due diligence,” and 

to the investors’ accountants, how could it have gone on for so long?   

 

B. Lawyers, CPAs, and other professionals have an ethical and legal duty of competence.  

That is easily said, but not always easily applied. 

 

A lawyer may . . . face liability when he or she fails to advise a client 

about a reasonably apparent matter that could affect the client, the 

client’s rights, or the client’s obligations, even if the client never 

employed the lawyer to advise about or to perform services in relation to 

the matter.  Lawyers must advise clients concerning collateral matters, 

or alert the client to the need to seek other legal counsel regarding a 

matter the lawyer declines or lacks the expertise to handle.
123

   

 

1. Other members of an estate planning team do not automatically have a duty to 

recommend sophisticated planning ideas, but statements in marketing materials can 

expand the scope of legal responsibility.   

 

2. A limited scope of responsibility is generally possible as long as the client makes an 

informed decision to accept the limitation.
124

  Without a specific limitation, however, 

it is quite difficult to say exactly what needs to be discussed with wealthy clients.  

This author has first-hand knowledge of the following controversies: 

 

a. Adult children of a deceased client sued their mother’s estate planning lawyer for 

not discussing gift-giving with their mother.  The lawyer claimed to have raised 

the topic and that the client rejected it.  

 

b. Adult children sued their deceased-parents’ lawyer for not recommending that the 

parents utilize a credit-shelter trust at the death of the first one to die.  The lawyer 

claimed he had raised the topic and that the clients rejected it.   

 

c. A deceased client’s descendants sued the decedent’s estate planning lawyer for 

not recommending that a GST-exempt trust be funded at the time of the client’s 

death.  The lawyer claimed he had raised the topic and that the client rejected it.   

 

3. Although it is not clear that any of these defendants committed malpractice, each was 

sued and each settled for an undisclosed amount.  Another common element was the 

lack of contemporaneous documentation regarding the clients’ informed decisions not 

to utilize the tax-minimization strategies in question.  Such cases leave observers 

wondering what strategies must be discussed with clients wealthy enough to be 

concerned about estate taxes.  It is not difficult to imagine an expert witness opining 
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that the estate planning lawyer of a wealthy client has a duty to discuss the inter vivos 

funding of a credit-shelter, GST-exempt trust—which is simply a combination of the 

strategies involved in the three lawsuits noted immediately above. 

 

4. The point is not that there is a duty to raise such planning ideas.  Any such 

determination would require careful consideration of facts and circumstances.  The 

take-home messages are simply that it can be very difficult in the abstract to say 

which strategies must be discussed with any particular client, and that facts should not 

be confused with evidence. 

 

5. Consider a 2007 Minnesota case where the husband’s estate had been distributed to 

two marital trusts and a credit-shelter trust.
125

  U.S. Bank served as sole trustee of all 

three trusts, co-trustee of the surviving spouse’s revocable trust until she died, and 

personal representative of both probate estates.  The lawyer for the couple, and for 

their estates after they died, was listed in Best Lawyers in America and Minnesota 

Super Lawyers.  The couple’s children sued both the bank and the lawyer for not 

doing enough to help save estate taxes.  Specifically, they claimed that a competent 

lawyer would have recommended a family limited partnership, and a competent 

trustee would have formed such an entity to qualify for valuation discounts.  After 

thirty-four trial days and testimony from twelve expert witnesses, the court issued a 

176-page opinion in favor of U.S. Bank.  By then, however, the lawyer had settled for 

an undisclosed amount.   

 

6. In a 2007 Florida case a law firm successfully argued that it was not required under 

the circumstances in that case to recommend use of a family limited partnership.
126

  

In a 2008 Kansas case, the personal representative of the decedent’s estate sued the 

decedent’s lawyer and a trust company that had served as agent for the decedent’s 

self-trusteed revocable living trust, alleging failure to advise the decedent on the use 

of a family limited partnership.
127

  One of the plaintiff’s experts opined as follows: 

 

[If the decedent’s lawyer] intended to limit the scope of [the 

lawyer’s] estate planning services, [the lawyer] had the duty to 

explain to [her client] the consequences of the limitation and . . . to 

recommend that [the client] obtain other estate planning counsel.
128

   

 

The trial court granted summary judgment for the lawyer and the bank, and the 

appellate court partly agreed, noting that “an issue of fact exists as to whether [the 

bank] was relieved of [its] fiduciary responsibility regarding estate and tax planning 

advice.”
129

 The appellate court remanded the case to determine whether any alleged 

damages from the breach of fiduciary duty claim accrued before the decedent’s death.   
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7. A possible duty to raise tax-saving strategies is just the beginning.  Perhaps other 

opportunities must be raised. 

 

a. “A lawyer’s ethical obligation to advocate his client’s position competently 

includes a duty to advise the client of asset protection options.”
130

   

 

b. And because trustees have a fundamental duty to use reasonable care to protect a 

trust from unnecessary loss, some lawyers contend that there could be an 

obligation to explore moving the situs of certain trusts to more protective 

jurisdictions.”
131

  

 

c. Could a trustee be liable for not seeking a judicial modification of a problematic 

trust agreement?   

 

i. The trustee successfully modified such an agreement in a Washington 

2007 case.
132

  The trust had been established by the trustee’s parents to 

benefit the trustee/beneficiary, but eventually the trust corpus would have 

been distributed in equal shares to the settlers’ grandchildren (the trustee’s 

children).  This was a problem from the family’s point of view because 

one of the remainder beneficiaries was legally incompetent and was 

currently receiving extensive Medicaid benefits.  The trustee sought to 

modify the terms of the trust so that share would eventually pass to a 

special needs trust rather than outright to the legally incompetent 

remainder beneficiary.  The lower court ruled against the petition, but the 

appeals court granted it:   

 

There is no question that changed circumstances have 

intervened to frustrate the settlers’ intent. . . .  Not only is 

[the special needs child] unable to manage the funds . . . but 

there is a likelihood that the funds will be lost to the State for 
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her medical care.  It is clear that the settlers would have 

wanted a different result. . . .  Special needs trusts were 

created in order to allow disabled persons to continue 

receiving governmental assistance for their medical care, 

while allowing extra funds for assistance the government did 

not provide.  Given this legal backdrop, the trial court 

should not have considered any loss to the State in 

determining whether an equitable deviation is allowed.  The 

law invites, rather than discourages, the creation of special 

needs trusts in just this sort of situation. . . .  Trusts 

established or funded by the disabled person are subject to 

42 U.S.C. Sec. 1396p(d)(4)(A), which entitles the State to 

receive all remaining trust amounts upon trust termination 

for medical assistance paid on behalf of the disabled 

beneficiary.  However, the State is not entitled to receive 

payback upon termination of a third party special needs trust 

for medical assistance provided for the disabled beneficiary.  

Here, the trust was established and funded by [the 

grandparents] . . . .  It is a third party special needs trust.  

The trust is not subject to State assistance payback and is not 

required to have a payback provision.   

 

ii. That was a terrific outcome for the family, but one wonders if comparably 

situated trustees have a duty to seek a modification in similar 

circumstances?  The answer could be “yes,” according to the Restatement 

Third of Trusts, if the trustee is actually aware that a purpose of the settlor 

would otherwise be jeopardized.
133

 

 

iii. The safe though perhaps impractical path would be to raise every problem 

and opportunity that any expert might someday say the trustee or lawyer 

had a duty to raise.  In any event, advisers should document discussions of 

potentially attractive strategies, and maybe make notes summarizing the 

reasons why the client chose not to act.  It might even make sense to 

document the reasons for not discussing other strategies.  Keep in mind 

that discussing a strategy with a client is not necessarily tantamount to 

explaining it well enough for that person to make an informed decision.  

There is no easy answer here other than to proceed with caution.  

“Forewarned is forearmed.”
134

 

 

iv. In a 2007 Michigan case a lawyer referred his client to a financial planner 

at American Express Financial Advisors, who recommended a charitable 

remainder unitrust (CRUT) and irrevocable life insurance trust (ILIT).
135
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The idea was to use the CRUT to remove value from the client’s estate 

without reducing her son’s expectancy by replacing the removed value 

with a tax-free transfer from the ILIT.  However, there was a problem 

qualifying the elderly client for a life insurance policy and that part of the 

plan was never realized.  The son sued the lawyer for malpractice after his 

mother died.  The court held that the theory of malpractice would have 

only created a cause of action in the client.  There is no indication of any 

action against the financial services company, presumably because of a 

mandatory arbitration clause.   

 

VIII. MISCELLANEOUS ITEMS 
 

A. A Massachusetts lawyer received a three-month suspension for paying his secretary 

“under the table.”  She said she would take the job only if paid in cash, but when he fired 

her a few months later she applied for unemployment benefits.
136

 

 

B. According to one author, auditors perform services on behalf of the investing public but 

“answer to the companies being audited.”  The resulting conflict of interest “has proven 

to be insurmountable,” in his opinion.
137

  Congress recently passed sweeping legislation 

that promises to increase significantly the role of government and the responsibility of 

selected fiduciaries, including CPAs.   
 

C. A 2007 Florida case could cause some sleepless nights for estate planners who do not 

always follow up to determine whether clients actually fund their revocable living 

trusts.
138

  After the client died, his personal representatives sued the law firm for not 

making sure that the client funded his revocable living trust (among other claims).  The 

corporate fiduciary was also sued, but it reached a settlement prior to trial.  After 

considering the question of whether the law firm had implicitly agreed, and therefore had 

assumed a duty, to fund the client’s revocable trust, the jury awarded to the client’s estate 

$1.2 million for unnecessary probate costs and taxes and ordered the law firm to repay all 

the fees it had collected from the client.  The trial judge reduced the damage award to 

slightly more than $1 million, and the appeals court affirmed the judgment and rulings.  

The firm had given the client a written memorandum explaining that the trust would 

serve to avoid probate only if funded during the client’s lifetime and explained that the 

firm would not assist the client in actually funding the trust, unless asked to do so.  The 

firm acknowledged that it never asked the client whether he had funded the trust. 
 

D. A publicly traded corporation’s tax-accrual work papers, prepared to produce certified 

financial statements pursuant to federal securities law, are not protected by attorney 
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work-product privilege when requested by the IRS during an audit of the company’s tax 

returns.
139

 

 

E. A lawyer was liable for intentionally aiding and abetting his client’s unlawful act, by 

drafting a will that he knew violated a court-ordered property settlement.  A lawyer can 

discuss legal consequences of proposed actions, but cannot assist in a fraudulent act.
140

   

 

F. A lawyer who provided legal advice and helped modify revocable trust documents in a 

trust-mill operation was suspended for six months.
141

  It is difficult to say exactly what is 

and is not the practice of law.  Here is a typical attempt: 

 

 [T]he practice of law [means] those acts, whether performed in court or in the 

law office, which lawyers customarily have carried out from day to day 

through the centuries.  . . .  Such acts include, but are not limited to, one 

person assisting or advising another in the preparation of documents or 

writings which affect, alter, or define legal rights; the direct or indirect giving 

of advice relative to legal rights or liabilities; the preparation for another of 

matters for courts, administrative agencies and other judicial and quasi-

judicial bodies and officials as well as the acts of representation of another 

before such a body or officer.  They also include rendering to another any 

other advice or services which are and have been customarily given and 

performed from day to day in the ordinary practice of members of the legal 

profession, either with or without compensation.
142

 

 

G. A West Virginia bankruptcy lawyer was convicted of federal bankruptcy fraud for 

advising his clients to transfer their mobile home to their daughter just prior to filing for 

bankruptcy, and not to disclose the transfer.  He faces up to ten years in prison and a 

$500,000 fine.
143

   

 

H. Despite a glittering reputation and unblemished ethics record, a lawyer faces disbarment 

for quietly treating $50,000 received from a client as a gift to him rather than a fee to his 

partnership.  By a 5-2 vote, the disciplinary board found this to be a willful 

misappropriation even though the partnership had already received $5 million in fees 

because of the lawyer’s work, and there was evidence that the $50,000 was intended as a 

gift.  The lawyer’s failure to deal with the matter openly appeared to hurt his cause 

considerably.  A disgruntled secretary testified that the he had instructed her to treat the 

matter as “personal and confidential,” and not to tell anyone in the firm about the 

$50,000.
144
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I. This probate lawyer missed deadlines and never got around to key tasks; failed to 

communicate in a timely fashion with the executor; and was slow to transfer the file to 

new counsel.  The state professional conduct committee recommended a two-year 

suspension, partly because the lawyer lacked a selfish motive, had a good reputation in 

the community and among his employees, and showed remorse and regret.  Nonetheless, 

the Supreme Court ordered him permanently disbarred.  According to the justices, the 

lawyer had lied to the committee and the court, and that such deliberate lies warrant 

disbarment.
145

 

 

J. A law firm disbanded in 2009, but its now-scattered partners face the threat of a huge 

liability because of a prenuptial agreement prepared for a client more than twenty-five 

years ago.  The plaintiff has sued the firm and fifty-four individuals who were its partners 

in 1983.  He alleges that the firm was supposed to make the prenuptial agreement “iron 

clad,” but that the agreement did not consider possible changes in local law (Florida in 

this case).  Subsequent to the prenuptial, the state adopted an equitable distribution law.  

The plaintiff’s spouse filed for divorce in 2007 and is now seeking property pursuant to 

that statute.  The judge overseeing the divorce action ruled that the prenuptial does not 

fully protect the plaintiff’s property, because of the subsequent statute.  If the firm is 

liable, damages could exceed $10 million.  One of the lawyer commented that he had “no 

idea what the estates department did or didn’t do in 1983.”
146

   

 

K. A federal judge recently disqualified a six-person law firm from its representation of the 

plaintiff in a discrimination case.  The problem was a new associate who happened to be 

vice-president of the defendant school board.  The firm had gotten waivers from both the 

plaintiff and the defendant before hiring the associate, and had carefully screened the 

associate from anything having to do with that case, but the conflict was not consentable, 

according to the judge.  He observed that other members of the school board probably 

never really understood the “reasonably foreseeable ways” that the conflict could 

adversely them.  He also disqualified an “of counsel” lawyer who shared office space and 

a secretary.
147

 

 

L. Engagement letters can help to manage both expectations and legal responsibility: “Many 

lawsuits involving CPAs are the result of a communication breakdown (or ‘expectation 

gap’) between the CPA and the client.”
148

  Ideally, an engagement letter will clearly 

identify the client, describe the engagement, state the parties’ respective responsibilities, 

explain how fees will be determined and paid, identify others who may reasonably be 

expected to rely on the CPA’s work product, provide ground rules for terminating the 

engagement, address anything else that is relevant to the engagement, and be signed by 

the parties. 
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IX. POP QUIZ 
 

A. A team of financial and estate planning professionals are helping a married couple, 

Husband and Wife, with their financial and estate planning when one of the professionals 

learns that Husband is helping to support a nonmarital child about which Wife knows 

nothing.  Asked about this, Husband explains that he had the child during an affair with 

the child’s mother, and that it would damage his marriage if Wife learned about it now, 

even though the affair ended years ago.  

 

1. The duties owed by one member of the planning team (e.g., the lawyer) may be 

significantly different than the duties owed by other members (e.g., the financial 

planner or the CPA).  Each profession has its own code of ethics; each professional 

has his or her separate contract with the client, the terms of which may vary 

considerably from those of the other professionals; the nature and specifics of each 

professional’s fiduciary relationships and duties may also vary, perhaps to a 

substantial degree; and certain communications with some professionals (most 

commonly lawyers) may be privileged, while comparable communications with other 

professionals (usually any non-lawyer) are seldom privileged. 

 

2. In the absence of a joint representation agreement, how should each of the 

professionals in the above hypothetical reconcile the various ethical and legal duties 

that they each owe to Husband and to Wife?  

 

3. Does the analysis change if there is a joint representation agreement that contains 

language similar to the following: 

 

Confidentiality:  You have [requested that I] represent both of you in your 

planning. . . . Ethical considerations prohibit me from agreeing with either 

of you to withhold information from the other. . . . [E]ach of you is 

authorizing me to disclose to the other any matters related to the 

representation that one of you might discuss with me or that I might acquire 

from any other source.
 149

 

 

Actual Conflicts:  If actual conflicts of interest do arise between you, of 

such a nature that in my judgment it is impossible for me to perform my 

ethical obligations to both of you, it would become necessary for me to 

cease acting as your joint attorney.
150

 

 

4. Could a professional withdraw from representing Wife “quietly” (i.e., in a way not 

likely to create a problem for Husband), or must the withdrawal be “noisy” (e.g., by 

telling Wife, or inferring, that Husband is hiding information needed by Wife to make 

informed decisions)? 
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5. If a professional withdraws from working with Wife, can that professional continue to 

work with Husband?  What about withdrawing from working with Husband, but 

continuing to work with Wife? 

 

6. Assume the following about the above hypothetical:  (1) you withdraw from 

representing Husband and Wife, without explaining the real reason, (2) several years 

later, Husband receives Wife’s entire probate estate under the terms of her estate plan, 

(3) Husband and his new wife (the former mistress) are spending money at a record 

pace, and (4) the children of now-deceased Wife discover that you knew about the 

affair at a time when their mother could have changed her estate plan.   

 

a. If the children were “intended beneficiaries” of their mother’s financial and estate 

planning, they may have standing to sue you for malpractice. 

 

b. Would you be surprised if the children think their mother would have changed her 

estate plan if only you had not quietly abandoning her at a time when you knew 

that she needed your help? 

 

c. When you were representing Wife, did you owe her an ethical duty of 

communication and a legal duty of “absolute and perfect candor, openness and 

honesty, and the absence of any concealment or deception?”
151

   

 

d. Note that, under the terms of the joint representation agreement quoted above, you 

were not prohibited from telling Wife about Husband’s affair and Husband’s non-

marital child.  Does that mean you have an ethical and/or legal duty to tell Wife?  

If the answer is not clear, how might the joint representation agreement be 

modified to provide greater clarity? 

 

e. Putting aside for just a moment your ethical, fiduciary and contractual duties, 

what was the “right” thing to do (i.e., the morally correct action)?   

 

7. After Alton Logan spent twenty-six years in prison for murder, two lawyers revealed 

that the murder had actually been committed by their client, who just died.  They did 

not divulge this information sooner because it was confidential and privileged.   

 

a. The vast majority of law students in my Professional Responsibility class believe 

the lawyers’ inaction for twenty-six years was not the “right” thing to do.  Many 

of them are outraged by what they perceive to be the lawyers’ immorality. 

 

b. When I show them the applicable ethics rule that prohibited disclosure by those 

attorneys under those circumstances, and I explain that under the law of attorney-

client privilege, the murderer’s confession to his lawyers would have been 

inadmissible in a court of law, they still say the lawyers were wrong.  Most of my 
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students say they would not stay silent for twenty-six years while an innocent man 

was languishing in prison.   

 

c. Do you think it was morally, ethically and/or legally wrong for these two lawyers 

to let an innocent man languish in prison, just to protect the rights of a murderer?  

By the way, the murderer was already serving a life sentence for another murder.  

Would that be relevant in deciding “the right thing to do?” 

 

d. What do you consider proper from an ethical and/or legal standpoint, may not be 

considered morally sound by some people.  Now is a good time to decide, if you 

have not already, whether you might be willing to do what your belief system tells 

you is the “right” thing to do, even if it violates an ethical rule (such as 

confidentiality) or a law (such as a duty of loyalty).  That way, when ethical 

dilemma appear, you will have already made an important threshold decision (i.e., 

to it might be okay intentionally to violate an ethical rule and perhaps even a law).  

Then again, the next ethical dilemma will never be exactly like the one you now 

have in mind, and the devil is always in the details. 

 

B. You have been providing professional services to Client for many years.  Her financial 

and estate plans are typical for a person of her means.  She has called to let you know that 

she just inherited $5 million from her mother.  She also explains that she is the named 

beneficiary of a $500,000 life insurance policy that her mother owned.  Is there an ethical 

and/or malpractice issue here? 

 

C. Senior is 85 years old and has a net worth of approximately $500,000.  He says he wants 

to leave all of it to his only child, Junior, but only if that makes sense for tax purposes.  

You explain that taxes really are not a consideration because the federal exemption 

equivalent is more than ten times the size of his estate.  So he executes a will that devised 

his entire estate to Junior, free of trust.  Is there an ethical and/or malpractice issue here? 

 

D. Your longtime client, Father Jones, died several years ago, leaving his considerable 

wealth to his wife, Mother Jones, and their descendants, the Jones Descendants, via one 

non-marital and two marital trusts (one of which is GST-exempt).  Another client of 

yours, First American Bank, serves as executor of Father Jones’s probate estate, trustee of 

all three of Father Jones’s testamentary trusts, and co-trustee of Mother Jones’s revocable 

trust.  In addition to the obvious conflict-of-interest issues, do you see an 

ethics/malpractice issue? 

 

E. Mom and Dad fund an LLC and then make substantial gifts of units of ownership in the 

LLC to each of their children as the sole trustee and primary beneficiary of an 

intentionally defective trust.  Son-in-law is active in managing the LLC.  You notice that 

Son-in-law does not always conduct due diligence before investing LLC funds, and that 

the LLC pays for Son-in-law’s travel, which frequently appears not to relate, at least not 

directly, to interests of the LLC.  You say something to Son-in-law and he confides in 

you that he has been distracted and depressed over his failing marriage, but that he is 

determined to get everything in his life back on track.  He thanks you for your 
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understanding and professional counsel.  Who are your clients?  Do you owe 

confidentiality to Son-in-law?  Are you obligated to tell Mom and Dad what you have 

learned about Son-in-law’s behavior and the reasons for it?  What if you tell Mom and 

Dad, and they instruct you not to tell anyone else about this?  Do you have a duty to share 

this information with someone on behalf of the LLC, and/or the trustees, and/or the 

beneficiaries?  What steps could you have taken to better establish to whom you owe 

duties and the exact scope of those duties? 

 

Lawyer represents Client in Client's capacity as trustee of an express trust 

for the benefit of Beneficiary. Client tells Lawyer that Client proposes to 

transfer trust funds into Client's own account, in circumstances that would 

constitute embezzlement. Lawyer informs Client that the transfer would be 

criminal, but Client nevertheless makes the transfer, as Lawyer then knows. 

Lawyer takes no steps to prevent or rectify the consequences, for example by 

warning Beneficiary or informing the court to which Client as trustee must 

make an annual accounting. The jurisdiction's professional rules do not 

forbid such disclosures (see § 67). Client likewise makes no disclosure. The 

funds are lost, to the harm of Beneficiary. Lawyer is subject to liability to 

Beneficiary under this Section.
152

 

 

F. Larry Lawyer has provided professional assistance to Big Bank for many years, such as 

by helping Big Bank in its administration of the Smith Family Trust.  Several months 

ago, Big Bank called Lawyer to ask about a problem it was been having with a 

beneficiary of the Smith trust, who at that time was demanding information about the 

trust that Big Bank did not believe that beneficiary was entitled to receive.  During the 

conversation with Lawyer, the Big Bank trust officer assigned to the Smith Family Trust 

(1) described that particular beneficiary as a bit of a “nut cake” who was estranged from 

the rest of the family, (2) mentioned that the trust officer previously assigned to the Smith 

Family Trust had misappropriated a small amount of funds several years ago and that Big 

Bank fired that trust officer and made the trust whole immediately upon discovering the 

misappropriation, and (3) asked Lawyer several questions about Big Bank’s potential 

liability for withholding information and whether it could use trust funds to pay Lawyer 

to defend Big Bank if the Smith beneficiary files a lawsuit.  Lawyer did his best to 

answer Big Bank’s questions completely and accurately, and took accurate notes for the 

file, but said nothing about whether that conversation was confidential and privileged.  

This morning, Lawyer received notice that one of the beneficiaries just filed a lawsuit and 

is demanding to see Lawyer’s file and take Lawyer’s deposition.  Is Lawyer best 

described as Trust Counsel or Personal Counsel, or both? 

 

Example 1.2-1.  Lawyer (L) drew a will for X in which X left her entire estate 

in equal shares to A and B and appointed A as executor.  X died survived by 

A and B.  A asked L to represent her both as executor and as beneficiary. L 

explained to A the duties A would have as personal representative, including 

the duty of impartiality toward the beneficiaries.  L also described to A the 

implications of the common representation, to which A consented.  L may 
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properly represent A in both capacities.  However, L should inform B of the 

dual representation and indicate that B may, at his or her own expense, 

retain independent counsel.  In addition, L should maintain separate records 

with respect to the individual representation of A, who should be charged a 

separate fee (payable by A individually) for that representation.  L may 

properly counsel A with respect to her interests as beneficiary.  However, L 

may not assert A's individual rights on A's behalf in a way that conflicts with 

A's duties as personal representative.  If a conflict develops that materially 

limits L's ability to function as A's lawyer in both capacities, L should 

withdraw from representing A in one or both capacities."
153

 

  

The New Mexico Supreme Court ruled that once the interests of a personal 

representative and a statutory beneficiary became adverse, the attorney could not 

escape his duty to the beneficiary merely by notifying him that he was not 

protecting the beneficiary's interests.
154

 

 

G. The estate planning team helped Mom and Pop Jones do their estate planning.  The 

primary dispositive instrument in Mom’s and Pop’s estate plan is a revocable trust, which 

one of the team members recommended as a way to avoid probate at death.  Mom and 

Pop were told repeatedly that their revocable trusts would work as contemplated only if 

they transfer ownership of their property to the trust before dying (i.e., and unfunded 

revocable trust does not avoid probate).  One of the professionals even puts that into 

writing.  Years later, Pop dies without having funded his revocable trust.  Does anyone on 

the team have exposure? 

 

H. Your longtime client just brought her elderly father to your office, so you can help the 

father plan his estate.  Your client thoughtfully steps out of the room so that you can 

decide for yourself exactly what her father wants to do with his property.  You quickly 

determine that father has the capacity to write a will and that he is not under undue 

influence of anyone.  He wants to give his entire estate to his daughter, and none to his 

only other child, son, because daughter has taken good care of him and could use the 

money, and son has virtually ignored him and does not really need the money.  Any 

ethical or malpractice avoidance issues? 

 

The scrivener's representation of clients who may become beneficiaries of 

a will does not by itself result in a conflict of interest in the preparation of 

the will.  Legal services must be available to the public in an economical, 

practical way, and looking for conflicts where none exist is not of benefit 

to the public or the bar.
155
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I. Your longtime client has requested that you be named in her revocable trust as the 

successor trustee.  The trustee’s fee would be substantial.  What must you explain in 

order for her consent to the obvious conflict of interests to be fully informed? 

 

As a general proposition, lawyers should be permitted to assist adequately 

informed clients who wish to appoint their lawyers as fiduciaries.
156

 

 

J. Your partner has a chance to earn a huge fee by representing someone who is planning to 

sue your “client” (i.e., a person whose estate you helped plan several years ago).  The 

new matter is not substantially related to the estate planning engagement, so the firm can 

take the case only if your “client” is actually a former client. 

 

The execution of estate planning documents and the completion of related 

matters, such as changes in beneficiary designations and the transfer of 

assets to the trustee of a trust, normally ends the period during which the 

estate planning lawyer actively represents an estate planning client.  At that 

time, unless the representation is terminated by the lawyer or client, the 

representation becomes dormant, awaiting activation by the client.  At the 

client's request the lawyer may retain the original documents executed by 

the client. … Although the lawyer remains bound to the client by some 

obligations, including the duty of confidentiality, the lawyer's 

responsibilities are diminished by the completion of the active phase of the 

representation.  As a service the lawyer may communicate periodically with 

the client regarding the desirability of reviewing his or her estate planning 

documents.  Similarly, the lawyer may send the client an individual letter or 

a form letter, pamphlet, or brochure regarding changes in the law that 

might affect the client.  In the absence of an agreement to the contrary, the 

lawyer is not obligated to send a reminder to a client whose representation 

is dormant or to advise the client of the effect that changes in the law or the 

client's circumstances might have on the client's legal affairs."
157

 

 

Example 1.4-1: Lawyer (L) prepared and completed an estate plan for 

Client (C) in 1992.  At C's request L retained the original documents 

executed by C. L performed no other legal work for C in 1993 or 1994 but 

has no reason to believe that C has engaged other estate planning counsel.  

L's representation of C is dormant.  L may, but is not obligated to, 

communicate with C regarding changes in the law.  If L communicates with 

C about changes in the law, but is not asked by C to perform any legal 

services, L's representation remains dormant.  C is properly characterized 
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as a client and not a former client for purposes of MRPCs 1.7 and 1.9.
158

 

(emphasis added) 

 

K. Your client just moved from Kansas City to Miami.  He invites you to come visit him, 

and to help update his estate plan while you are there.  His neighbor asks if you can also 

help with her estate planning.  You are not licensed in Florida. 

 

Lawyer is admitted to practice and has an office in Illinois, where Lawyer 

practices in the area of trusts and estates …. Client A, whom Lawyer has 

represented in estate-planning matters, has recently moved to Florida and 

calls Lawyer from there with a request that leads to Lawyer's preparation 

of a codicil to A's will, which Lawyer takes to Florida to obtain the 

necessary signatures. While there, A introduces Lawyer to B, a friend of A, 

who, after learning of A's estate-planning arrangements from A, wishes 

Lawyer to prepare a similar estate arrangement for B. Lawyer prepares the 

necessary documents and conducts legal research in Lawyer's office in 

Illinois, frequently conferring by telephone and letter with B in Florida. 

Lawyer then takes the documents to Florida for execution by B and 

necessary witnesses. Lawyer's activities in Florida on behalf of both A and 

B were permissible.
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Appendix A 
 

SELECTED ETHICAL ISSUES  

FROM THE BISHOP ESTATE CONTROVERSY 
 

By 

Professor Randall Roth 

 

The trust known as Bishop Estate began in 1884 when Princess Bernice Pauahi Bishop, the last 

acknowledged descendant of the Hawaiian monarch Kamehameha I, placed the bulk of her estate 

in charitable trust to establish and maintain two schools, “one for boys and one for girls…called 

the Kamehameha Schools.”  The trust corpus has been described by The New York Times as “a 

feudal empire so vast that it could never be assembled in the modern world,”
160

 and by The Wall 

Street Journal as “the nation’s wealthiest charity.”
161
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The so-called Bishop Estate controversy erupted in 1997, when four kupuna (Native Hawaiian 

honored elders) and I alleged serious trust abuse by some the state’s most powerful people.
162

  

Our 6,400-word statement, published in the Honolulu Star-Bulletin, became known as the 

Broken Trust Essay.  One of the authors, federal district court judge Samuel P. King, later joined 

me in writing a book about the controversy, Broken Trust: Greed, Mismanagement & Political 

Manipulation at America’s Largest Charitable Trust. 

 

The book's subtitle is Greed, Mismanagement & Political Manipulation at 

America’s Largest Charitable Trust--seemingly audacious to one who picks up the 

book for the first time, but if anything, seen as understated by the reader who 

plunges into the narrative.  The events exposed in the book are real.  They not only 

could happen, they somehow did happen, which is bound to get the attention and 

sharpen the focus of any reader, especially a professional whose practice has 

anything to do with tax-exempt organizations and charitable giving.
163

 

 

Under pressure from the IRS, the probate court forced all five Bishop Estate trustees to resign; 

the Supreme Court justices, citing public pressure, announced that they would no longer involve 

themselves in the selection of Bishop Estate trustees (which justices had been doing for more 

than 120 years acting in an “unofficial” capacity); the state Attorney General indicted two of the 

trustees; a third trustee attempted suicide a few days after the suicide of a Bishop Estate lawyer; 

a fourth trustee was convicted of an unrelated crime and sentenced to federal prison; several 

legislators with close ties to Bishop Estate were convicted of crimes and sentenced to federal 

prisons; and wide-ranging reforms were implemented, including a rule against employing, 

reimbursing, or otherwise compensating any member of the legislative, judicial, or executive 

branch of government, and to exclude politicians from the trustee-selection process. 

 

The controversy included allegations of misconduct by Bishop Estate trustees and some of their 

lawyers, Supreme Court justices, and dozens of other government officials.
164

  But because key 

documents were sealed or otherwise made unavailable to the public, and the parties agreed to a 

confidential global settlement, relatively few of the many factual allegations and legal disputes 

were resolved in a court of law.   

 

Selected PR Issues:  
 

Criticizing Judges.  A lawyer is not supposed to make a statement that he knows to be false or 

with reckless disregard as to its truth concerning the qualifications or integrity of any judge.  

Hawaii’s Supreme Court justices wrote in a newspaper commentary that the authors of the 

Broken Trust essay had “expressly and impliedly impugned the integrity, honesty, ethics, 

intelligence, qualifications, competence, and professionalism not only of the five members of the 

Hawaii Supreme Court as individuals, but also of the court as an institution.”  Although these 

same justices were the ultimate authority on matters of lawyer discipline in Hawaii, they never 
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took formal action against the lawyers who signed the Broken Trust essay.  Is it ever appropriate 

to criticize a judge? 

 

Judicial Ethics.  Judicial ethics require judges to conduct their personal and extrajudicial 

activities in ways that minimize the risk of conflict with the obligations of the judicial office.  

Accordingly, judges usually avoid personal involvement in public controversies that could 

require them to recuse themselves from cases that might reasonably be expected to show up in 

the judge’s court.  Within hours of publication of the Broken Trust essay, Bishop Estate lawyers 

were looking into the ethical propriety of Judge Samuel King’s participation.  Judge King felt 

comfortable with his involvement because (1) as a senior-status federal judge, he was allowed to 

decide the number and type of cases over which they would preside, which meant that he could 

easily avoid any case where his involvement in the Broken Trust essay could create any degree 

of doubt about his ability to rule impartially, (2) he had checked with several experts on judicial 

ethics, both of whom concluded that his involvement would not be ethically improper.  Even so, 

substantial Bishop Estate funds were paid to a local law firm to research the issue.  The firm 

immediately spent several days researching and drafting a memo entitled “Limits on freedom of 

federal judge regarding public statements on social issues and conclusions of law.”  Years later, a 

court-appointed master concluded that this was part of an effort to discredit Judge King and other 

contributors to the Broken Trust essay.  The master described the action as “chilling,” and said 

the use of charitable funds was “wholly inappropriate,” because the Broken Trust essay had 

criticized only the trustees—not the trust—and, in fact, had done so in an obvious effort to 

protect the trust.  The master recommended that the judge order the trustees and/or their lawyers 

to reimburse the trust for the money spent on the above-described effort. 

 

Trust Counsel or Personal Counsel.  According to the Restatement (Third) of Trusts, trustees 

can properly hire legal counsel for personal protection in the course, or in anticipation, of 

litigation, such as for surcharge or removal.  This is a perfect example of personal counsel, and 

should be distinguished from “trust counsel,” whose role is to assist trustees in carrying out their 

fiduciary duties.  Trustees are not required to disclose legal opinions obtained from “personal 

counsel,” but communications between trustees and trust counsel in Hawaii and many other 

states are subject to the general principle entitling a beneficiary to “all information reasonably 

necessary for the prevention or redress of a breach of trust or otherwise for enforcement of rights 

under the trust.”  The Attorney General and a court-appointed master criticized the Bishop Estate 

trustees and some of their trust-paid lawyers for not being clearer about each lawyer’s intended 

role.  The master recommended that some of the trustees’ lawyers be denied additional fees and 

ordered to reimburse the trust for millions in legal fees already paid, primarily because he 

believed those lawyers had been retained as trust counsel but acted like personal counsel.   

 

Identifying the Client(s).  Lawyers paid with Bishop Estate funds sometimes claimed to be 

representing the five individual trustees; at other times the same lawyers said they had one client, 

Bishop Estate, treating the trust as a separate entity; and on a few occasions they said they owed 

allegiance only to the majority faction of the board of trustees as their client.  The Attorney 

General complained about this lack of clarity and argued that trust counsel sometimes acted as 

though they had been retained as personal counsel for the individual trustees (e.g., by working to 

prevent the enactment of a law that would require trustees to reimburse the trust for excessive 
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compensation).  Two courts ruled that lawyers being paid with Bishop Estate funds were Trust 

Counsel who had five clients—the trustees—acting in their fiduciary capacity. 

 

Conflicting Duties.  When the interests of multiple clients begin to diverge, problems arise for 

lawyers who claim to be representing them all.  The duty of confidentiality owed to each trustee 

became impossible to reconcile with the duty to communicate with other trustees when the 

Bishop Estate trustees accused each other of serious wrongdoing and trust counsel were caught 

in the middle of it all.   

 

Attorney-Client Privilege.  A court-appointed master said investigating Bishop Estate was like 

investigating the CIA.  The culture of secrecy in the boardroom was furthered by unconventional 

theories about attorney-client privilege.  For example, Bishop Estate trustees contended that 

anything said or done in the presence of their chief counsel was automatically protected by 

attorney-client privilege, as was any document stamped “Confidential—Attorney-Client 

Privileged.”  When their chief counsel was ordered to appear in court with minutes of trustee 

meetings, he brought them in a briefcase handcuffed to his wrist. 

 

Discovery Abuse.  When engaged in litigation, it is unethical for a lawyer to make frivolous 

demands for documents or fail to make reasonable efforts to comply with proper requests from 

an opposing counsel.  Yet studies show that some lawyers routinely seek more documents than 

they reasonably need, go to great lengths to avoid turning over embarrassing or damning 

documents that the opposing party has requested, or provide requested documents hidden among 

a disorganized mountain of irrelevant documents.  Hawaii’s Attorney General complained that 

the Bishop Estate trustees’ lawyers produced an “avalanche” of unimportant documents, yet 

failed to produce selected key documents.   

 

Fee-Splitting and Solicitation.  Mrs. Bishop’s will does not limit school admission to Native 

Hawaiians, but it does authorize the trustees to set the admissions policy.  With minor 

exceptions, Bishop Estate trustees have always reserved admission to Kamehameha Schools for 

children who have some quantum of Hawaiian blood.  In 2002, a non-Native Hawaiian child 

challenged the Hawaiians-only admissions policy in federal court, arguing that a Hawaiians-only 

admissions policy violated his statutory civil rights.  The plaintiff initially won (2-1) at the 9th 

Circuit, then lost in an en banc rehearing (8-7).  Before the matter could be taken up by the U.S. 

Supreme Court, however, the trustees reached a confidential settlement with the anonymous 

youngster.  The amount paid—$7 million—became known only because of a subsequent 

controversy among the plaintiff’s lawyers over the splitting of legal fees.  Shortly thereafter, a 

Honolulu lawyer sent out an email that some observers viewed as an attempt to recruit new 

plaintiffs.  Direct contact with a prospective client with “whom the lawyer has no family or prior 

professional relationship,” can be unethical “when a significant motive for the lawyer’s doing so 

is the lawyer’s pecuniary gain.” 

 

Lawyer Whistleblowing.  Lawyers for the trustees arguably witnessed serious breaches of trust.  

Did they have a duty to alert an outside authority?  This is an area where the state ethics codes 

tend to vary.  For example, when the lawyer’s services are used in furthering a fraud or crime, 

some states prohibit disclosure, some require it, and most allow (but do not require) it.  The 

Hawaii Rules of Professional Conduct require it when the wrongdoing “has resulted in 
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substantial injury to the financial interests or property of another.”  Additionally, Hawaii’s 

Probate Rule 42 requires trust counsel to report a trustee’s “nonfeasance” to the probate court 

and any “illegal” action to trust beneficiaries, which presumably means the attorney general in 

the case of a charitable trust like Bishop Estate.  Despite what some have called a “world record” 

for breaches of trust, I know of no evidence or heard it suggested that any lawyer ever attempted 

to report misconduct by a Bishop Estate trustee. 

 

Sex with a Client.  Rule 1.8(j) of the Model Rules of Professional Conduct provides that “a 

lawyer shall not have sexual relations with a client unless a consensual sexual relationship 

existed between them when the client-lawyer relationship commenced.”  Yet a lawyer for one of 

Bishop Estate’s wholly owned businesses reportedly had a sexual relationship with one of the 

trustees.  Was that trustee a “client” for purposes of this rule?   

 

Trial Publicity.  Ethical rules limit what a lawyer can say to the media about matters that are 

being litigated.  With this in mind, lawyers for the Bishop Estate trustees complained to the 

probate judge that media outlets regularly quoted me on specific issues about to be decided in 

court.  They argued that my statements were an improper influence on the court.  Presumably 

because the ethical rule applies only to lawyers participating in the litigation, the probate judge 

took no action. 

 

Prosecutorial Misconduct.  Separate grand juries indicted, and twice re-indicted, two of the 

Bishop Estate trustees.  Each time, the trial judge threw out the indictments on procedural 

grounds, and each time the Attorney General appealed that judge’s decision.  Five substitute 

Supreme Court justices not only upheld the trial judge’s decisions, but also accused the Attorney 

General’s office of prosecutorial misconduct and prohibited any further attempt to re-indict the 

trustees.  The specific problem was that a deputy attorney general had sought testimony from the 

trust’s chief counsel without first getting the court’s permission.  The substitute justices declined 

to rule on the question of whether the replacement trustees could waive the privilege with respect 

to communications between Bishop Estate lawyers and trustees who have since been replaced.  

 

Sealed Documents.  The Hawaii Supreme Court claims to have a policy of openness, with the 

following underlying rationale: “Because of our natural suspicion and traditional aversion as a 

people to secret proceedings, suggestions of unfairness, discrimination, undue leniency, 

favoritism, and incompetence are more easily entertained when access by the public to judicial 

proceedings are unduly restricted.  Secrecy of judicial action can only breed ignorance and 

distrust of courts and suspicion concerning the competence and impartiality of judges.  Thus, the 

openness which serves as a safeguard against attempts to employ our courts as instruments of 

persecution also serves to enhance public trust and confidence in the integrity of the judicial 

process.  Such trust and confidence is a vital ingredient in the administration of justice under our 

system of jurisprudence.”  Despite this stated policy of openness, some of the key documents in 

the Bishop Estate controversy were sealed or otherwise made unavailable to the public.  The 

replacement trustees and new Attorney General, who also claimed to have a policy of openness, 

also refused to make key documents available to the public.     

  

Appeal to Racial Prejudice.  Lawyers are ethically prohibited from attempting to appeal to 

racial prejudice when such actions would be prejudicial to the administration of justice.  Yet an 
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attorney for the replacement Bishop Estate trustees made courtroom arguments that deputy 

attorneys general perceived as “playing the race card.”  He seemed to be arguing that non-Native 

Hawaiians—like the deputy attorneys general—could not be trusted to act in the best interest of a 

trust that had special meaning for native Hawaiians—like him.   

 

Simultaneous Investigations.  The Attorney General simultaneously directed civil and criminal 

investigations of the Bishop Estate trustees.  She instructed members of the criminal team not to 

communicate about the case with members of the civil team, and vice versa, but she oversaw 

both.  The criminal team secured a series of grand jury indictments, which the civil team offered 

as evidence in the civil action.   

 

Attorney General Conflicts.  Bishop Estate trustees also argued in court that the Attorney 

General’s responsibility to protect charities as parens patriae conflicted with her tax-collecting 

duties (i.e., the Attorney General in Hawaii serves as in-house counsel for the state Department 

of Taxation).  The trustees’ lawyers asked the judge to disqualify the Attorney General because 

of this “conflict.”  The court did not do so. 

 

Recusal.  The Code of Judicial Conduct directs judges to disqualify themselves when their 

impartiality might reasonably be questioned.  A probate judge whose husband was a partner in 

the law firm that represented the trustees recused herself when a lawyer requested it in open 

court.  The five Supreme Court justices, who had selected the trustees while acting unofficially 

and therefore arguably without the benefit of judicial immunity, refused to recuse themselves 

until the attorney general formally requested that they do so. 

 

Judicial Accountability.  When lawyers allege serious misconduct by judges, as the Broken 

Trust authors did, one would normally expect some official body either to come to the defense of 

those judges (if the criticism was unwarranted) or to seek accountability from the judges (if the 

criticism was warranted).  One would certainly not expect serious allegations simply to be 

ignored.  In Hawaii, a Judicial Conduct Commission is responsible for reviewing alleged 

misconduct by judges, and a Judicial Selection Commission has the power to deny a judge 

another term on the bench.  Yet neither of these bodies (nor any of several other judicial 

watchdog groups) investigated any of the Broken Trust authors’ allegations of judicial 

misconduct.   

 

Judicial Ethics in the Bishop Estate Controversy:   
 

[The following excerpt is from Broken Trust: Greed, Mismanagement and Political 

Manipulation at America’s Largest Charitable Trust (University of Hawaii Press 2006)] 

 

HAWAII'S Supreme Court justices insisted for years that there was nothing wrong with selecting 

Bishop Estate trustees while acting as private citizens and then putting on their robes and 

deciding cases involving the very same trustees.  ...  However, because the justices claimed to be 

acting unofficially, they could be sued personally (arguably without the benefit of judicial 

immunity) if trustees they negligently selected went on to harm the trust.  Such exposure gave 

the justices a personal stake in any legal controversy involving Bishop Estate trustees.  It was a 

classic conflict of interest.  
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Over the years, bar association leaders never said anything about this, at least not publicly.  One 

former bar president said it was a simple oversight: "I had lost sight of the obvious -- the 

Supreme Court was ruling on all these cases involving the trustees they appointed.  That was a 

real problem.”  Another former president admitted he had recognized the issue but did not want 

to be the one to point out that the justices were violating their code of judicial ethics. 

 

WHEN CAYETANO instructed Attorney General Margery Bronster to investigate allegations 

made by the "Broken Trust" authors, he specifically said he wanted her to look into the way 

trustees were being selected.  But when she met with the justices to discuss how best to proceed 

with this inquiry, they said that they would meet with lawyers from the attorney general's office 

only as a group.  Otherwise, said the justices, the questioners might try to "trick us" into telling 

different stories. 

 

Bronster said she was prepared to subpoena the justices, if necessary, to hear their individual 

accounts.  Justice Steven Levinson took particular offense at this.  He argued ardently that 

although the justices had acted unofficially in selecting trustees, they were still justices; it would 

not be proper to force them to cooperate in an investigation; the integrity of the judiciary was at 

stake -- case law said so.  By the time he finished, he had gone red in the face. 

 

According to Bronster, the justices' message to her was clear: "We'll just see whether your 

subpoena power goes so far.  If we're the ones to decide it (which we probably will be), we don't 

think so."  After weighing all the pros and cons, including the possible impact this fight would 

have on other important cases her office had pending before the Supreme Court, Bronster 

decided not to subpoena the justices. 

 

The justices had won the standoff.  It left them above the fray, 

which was where they wanted to be.  But in the process of getting 

their way, the justices had engaged in a private, ex parte (without 

the other side present) discussion with the attorney general about 

her subpoena power in the Bishop Estate investigation.  Judicial 

ethics are very clear in this situation: Any justice who participates 

in such an ex parte discussion has no choice but to step aside and 

let substitute justices decide cases related to that issue.  But these 

five Supreme Court justices appeared to have every intention of 

continuing to preside over Bishop Estate cases, including the many 

appeals that were already stacking up from Bronster's investigation.   

 

Bronster described the situation delicately, from her point of view: 

 

I thought perhaps they would realize that they didn't want to rule on something 

related to a discussion they had already had with one of the participants, so I 

wrote them a letter suggesting that they might want to recuse themselves from 

hearing that particular issue.  They answered, 'You want us to recuse ourselves, 

you make a motion.’  They probably thought I'd wise up and go away, but I did 

make that motion.  They sat on it for a couple of months, and finally they sent it 
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off to the judicial conduct commission with a suggestion that the 'appearance of 

impropriety' justified or necessitated recusal.  The commission agreed; but 

nobody seemed to mention the fact that these conversations had occurred. 

 

Sure enough, when the justices announced that they would not personally decide cases arising 

out of the Bishop Estate investigation, they said nothing about the ex parte communication that 

had forced them to step aside.  Instead, they cited "overheated circumstances.”  The justices also 

said nothing about their refusal to cooperate with the state's top law enforcement officer in an 

official investigation of a matter in which they had participated—as they had earlier insisted, 

over and over, they had done—as private citizens.  ... 

 

** 

 

[The following excerpt is from an article I wrote, Politics in Hawaii: Is Something Broken? 

HONOLULU MAGAZINE (May 2008)]   

 

In Hawaii, when a judge’s term in office is about to end, the Judicial Selection Commission 

decides whether to grant another term to that judge. In the case of a State Supreme Court justice, 

each term is 10 years.  The first retention decision after the Bishop Estate controversy occurred 

in early 2002. It involved only Associate Justice Steven Levinson, but would soon be followed 

by positive retention decisions for the other two justices who had appointed Bishop Estate 

trustees, Chief Justice Ronald Moon and Associate Justice Paula Nakayama—justices Robert 

Klein and Mario Ramil had since resigned from the court.  

 

Three of the authors of the original “Broken Trust” essay wanted to provide input into the 

retention-decision process. We believed that those justices had impaired public confidence by 

turning the appointment of trustees into a political patronage system. Compounding the problem, 

they had decided legal disputes involving their handpicked trustees—an egregious conflict of 

interest. As the Star-Bulletin editorialized in 1997, “Trustee selections made by the justices 

have been lamentable because political motivation was evident.” At the same time, The 

Honolulu Advertiser asserted that this political motivation was, in fact, [intentional], writing, 

“The late Gov. John Burns and his army of loyalists … made no secret of their agenda … In 

order to pursue their goals … they needed to exert control over the key institutions. Influence 

over Bishop Estate was part of that plan.” 

 

To the “Broken Trust” essay authors, it was inconceivable that the Judicial Selection 

Commission would give any of those justices another 10-year term in office. We were told by 

the Commission that oral testimony would not be permitted, but that we could submit our 

thoughts in writing. We did so, submitting a 10-page, single-spaced memo that detailed the many 

ways in which the justices’ actions had weakened the public’s trust in the justice system. We 

submitted nine copies to the Commission’s office. And then we waited.  The Commission 

eventually announced that the justice in question had been given another 10-year term. 

 

Sometime later, I happened to bump into a member of the Judicial Selection Commission at the 

airport. I tried to be pleasant, but made it clear that the “Broken Trust” essay authors could not 

have been more disappointed with the decision to give that justice another 10 years. The 
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Commission member was apologetic, saying that it had been a very difficult decision, and that 

the outcome had been decided by a single vote. I said, “Look, if you think you’re going to make 

me feel better by telling me that the vote was close, you just don’t get it. I don’t see how any 

intelligent, well-intentioned person could read our memo and vote to give that justice another 10 

years.” 

 

He looked at me kind of funny, and said, “What memo?”   

 

I said, “You know, the memo that the ‘Broken Trust’ authors submitted.”   

 

His eyes widened as he said, “I never saw that; nobody said anything about a memo like that.” 

 

If he was telling me the truth, and, based on the spontaneity of his response I think he was, it 

suggests that Commission members made their decision without even considering the very 

troubling information that can now be found in the Broken Trust book. 

 

How is it that a system of justice is able to operate this way? A key part of the problem is that 

Chief Justice Moon’s control over the judiciary’s resources, calendar and staffing is virtually 

absolute. For example, when the long-time staff person at the Judicial Selection Commission 

decided to retire, Moon insisted on naming her replacement.  Commission members objected, but 

Moon refused to back down: the new staff person would be of his choosing, or there would be no 

new staff person. 

 

You may recall that, following publication of the “Broken Trust” essay, the justices agreed to 

step aside and let substitute justices decide Bishop Estate matters. Yet, Moon insisted on 

handpicking the substitutes. I wish someone would explain to me how a person can be too 

personally involved to decide the matter himself, yet not too personally involved to handpick 

those who will decide it. I know of no other state where the chief justice maintains so much 

control over so many aspects of the judiciary as in Hawaii.  …. 

 

I’ve described the lack of accountability for the Bishop Estate trustees, their lawyers and the 

many legislators and hangers-on who abused Princess Pauahi’s trust, and the way the Judicial 

Selection Commission managed to extend three of the justices’ terms in office without 

apparently discussing the “Broken Trust” authors’ memo. One might wonder if those justices 

were ever held accountable by other oversight organizations such as the Judicial Conduct 

Commission (an appointed, governmental body that is supposed to take action when a judge in 

Hawaii acts unethically), American Judicature Society (a nonpartisan, nongovernmental 

organization whose mission includes building public confidence in the system of justice) and 

Hawaii State Bar Association (the state’s licensed lawyers). 

 

So far, none of these “watchdog” organizations has said anything about the many allegations of 

serious judicial misconduct. For example, investigators with the attorney general’s office found 

numerous instances in which justices kept in touch with trustees through private conversations—

even in the days when Kamehameha Schools alumni were marching to protest the trustees’ 

leadership. Or consider also the Bishop Estate internal memo, discovered by law enforcement 

personnel in a secret wall safe at Kawaiahao Plaza, that detailed how “CJ Moon” ought to handle 
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the trustee-selection process, at a time when insiders were seen as angling for a way to get 

former Gov. John Waihee named as a trustee. However, it was as if, once the trustees who 

brought so much attention to the estate were removed in 1999, any thought of holding the 

justices accountable for their role ended.  

 

Last year, when I learned that the Hawaii chapter of the American Judicature Society had formed 

a committee on judicial accountability, I asked to appear before them and made the following 

statement: 

 

Something is wrong with the system of judicial accountability when serious questions 

can be raised about the conduct of a state’s entire Supreme Court without an official 

body either coming to the defense of those justices or taking steps to hold those justices 

accountable. Given the seriousness and specificity of the allegations in the Broken Trust 

essay and book, one would expect some kind of response. Thus far, the silence has been 

deafening. 

 

I suppose it was predictable that the Judicial Conduct Commission would do nothing; after all, 

Moon selected its members. And he did not just select them; he held them over when their terms 

expired.  

 

Maybe you’re wondering why more people don’t know about such cozy relationships. Perhaps 

it’s because the workings of the Judicial Conduct Commission, like those of the Judicial 

Selection Commission and, now, the Regent Selection Panel are cloaked in secrecy.   

 

During my appearance before the American Judicature Society committee on judicial 

accountability, I invited its members to ask me anything about what Judge King and I had 

written in Broken Trust.  I mention this because when that committee later met with Moon, one 

of its members asked him a question about something from the book. The chief justice’s 

response was that he would not be answering any questions about anything contained in Broken 

Trust. Nobody objected, and nothing of this was reported to the public. The Hawaii State Bar 

Association also chose not to press for answers. … 


